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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 986

[Doc. No. AMS-SC-17-0027; SC17-986-1
FR]

Pecans Grown in the States of
Alabama, Arkansas, Arizona,
California, Florida, Georgia, Kansas,
Louisiana, Missouri, Mississippi, North
Carolina, New Mexico, Oklahoma,
South Carolina, and Texas;
Establishment of Assessment Rates

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule implements a
recommendation from the American
Pecan Council (Council) to establish the
initial assessment rates for the 2016-17
and subsequent fiscal years at $0.03 per
pound for improved varieties, $0.02 per
pound for native and seedling varieties,
and $0.02 per pound for substandard
pecans handled under the pecan
marketing order (order). The Council
locally administers the order and is
comprised of growers and handlers of
pecans operating within the production
area and a public member. Assessments
upon pecan handlers will be used by the
Council to fund reasonable and
necessary expenses of the program. The
fiscal year begins October 1 and ends
September 30. The assessment rates will
remain in effect indefinitely unless
modified, suspended, or terminated.

DATES: Effective September 20, 2017.

FOR FURTHER INFORMATION CONTACT:
Jennie M. Varela, Marketing Specialist,
or Christian D. Nissen, Regional
Director, Southeast Marketing Field
Office, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (863) 324—
3375, Fax: (863) 291-8614, or Email:
Jennie.Varela@ams.usda.gov or
Christian.Nissen@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@ams.usda.gov.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 986 (7 CFR part 986),
regulating the handling of pecans grown
in the states of Alabama, Arkansas,
Arizona, California, Florida, Georgia,
Kansas, Louisiana, Missouri,
Mississippi, North Carolina, New
Mexico, Oklahoma, South Carolina, and
Texas, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Orders
13563 and 13175. This rule does not
meet the definition of a significant
regulatory action contained in section
3(f) of Executive Order 12866 and is not
subject to review by the Office of
Management and Budget (OMB).
Additionally, because this rule does not
meet the definition of a significant
regulatory action, it does not trigger the
requirements contained in Executive
Order 13771. See OMB’s Memorandum
titled “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017, titled ‘Reducing
Regulation and Controlling Regulatory
Costs’”’ (February 2, 2017).

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, pecan handlers are subject to
assessments. Funds to administer the
order are derived from such
assessments. It is intended that the
assessment rates as issued herein will be
applicable to all assessable pecans
beginning with the 2016-17 fiscal year
that began on October 1, 2016, and
continue until amended, suspended, or
terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the

order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule establishes assessment rates
for the 2016—17 and subsequent fiscal
years at $0.03 per pound for improved
varieties and $0.02 per pound for native
and seedling varieties and for
substandard pecans handled. The
assessment rates are applicable to all
assessable pecans beginning on October
1, 2016, and continue until amended,
suspended, or terminated.

The order provides authority for the
Council, with the approval of USDA, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Council are growers and
handlers of pecans and a public
member. They are familiar with the
Council’s needs and with the costs for
goods and services in their respective
local areas and are thus in a position to
formulate an appropriate budget and
assessment rates. The assessment rates
are formulated and discussed in a
public meeting. Thus, all directly
affected persons have an opportunity to
participate and provide input.

For the 2016—17 and subsequent fiscal
years, the Council recommended, and
USDA approved, assessment rates that
would continue in effect from fiscal year
to fiscal year unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Council or other
information available to USDA.

The Council met on November 17,
2016, and unanimously recommended
2016-17 expenditures of $6,000,000 and
assessment rates of $0.03 per pound for
improved varieties, $0.02 per pound for
native and seedling varieties, and $0.02
per pound for substandard pecans
handled. These are the first budget of
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expenditures and assessment rates
established under this order.

The major expenditures
recommended by the Council for the
2016-17 year include $3,850,000 for
marketing and promotion, $900,000 for
administration, $250,000 for reporting
and statistics, and $200,000 for
compliance.

The assessment rates recommended
by the Council were derived by dividing
anticipated expenses by expected
shipments of pecans. Pecan shipments
for the year are estimated at 260,000,000
pounds, with about 75 percent, or an
estimated 195 million pounds of
improved varieties and about 25 percent
of native and seedling varieties and
substandard pecans. This should
provide adequate assessment income to
cover the budgeted expenses and
establish the authorized reserve. Income
derived from handler assessments
should be adequate to cover budgeted
expenses. As the Council has no
established reserve, its budget also
allocated $500,000 for reserve funds to
be carried into the next fiscal year. This
will be within the maximum permitted
by the order of approximately three
fiscal years’ expenses. If the assessment
rates generate less money than is
anticipated, the Council and the
Agricultural Marketing Service (AMS)
will adjust the budget accordingly.

Although these assessment rates will
be in effect for an indefinite period, the
Council will continue to meet prior to
or during each fiscal year to recommend
a budget of expenses and consider
recommendations for modification of
the assessment rates. The dates and
times of Council meetings are available
from the Council or USDA. Council
meetings are open to the public, and
interested persons may express their
views at these meetings. USDA will
evaluate Council recommendations and
other available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Council’s budget for subsequent fiscal
years would be reviewed and, as
appropriate, approved by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), AMS has considered
the economic impact of this rule on
small entities. Accordingly, AMS has
prepared this final regulatory flexibility
analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.

Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 2,500
producers of pecans in the production
area and approximately 250 handlers
subject to regulation under the
marketing order. Small agricultural
producers are defined by the Small
Business Administration as those
having annual receipts less than
$750,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $7,500,000 (13
CFR 121.201).

According to information from the
National Agricultural Statistics Service
(NASS), the average grower price for
pecans during the 2015—16 season was
$2.20 per pound, and 254 million
pounds were utilized. The value for
pecans in that year totaled $558.8
million ($2.20 per pound multiplied by
254 million pounds). Taking the total
value of production for pecans and
dividing it by the total number of pecan
producers provides a return per grower
of $223,520. Using the average price and
utilization information, and assuming a
normal distribution, the majority of
growers have annual receipts of less
than $750,000.

Evidence presented at the order
promulgation hearing indicates an
average handler margin of $0.58 per
pound for in-shell pecans for an
estimated handler price of $2.78 per
pound. With a total 2015 production of
254 million pounds, the total value of
production in 2015 was $706.12 million
($2.78 per pound multiplied by 254
million pounds). Taking the total value
of production for pecans and dividing it
by the total number of pecan handlers
provides a return per handler of
$2,824,480. Using this estimated price,
the utilization volume, number of
handlers, and assuming a normal
distribution, the majority of handlers
have annual receipts of less than
$7,500,000. Thus, the majority of
producers and handlers of pecans grown
in the states of Alabama, Arkansas,
Arizona, California, Florida, Georgia,
Kansas, Louisiana, Missouri,
Mississippi, North Carolina, New
Mexico, Oklahoma, South Carolina, and
Texas may be classified as small
entities.

This rule establishes the assessment
rates to be collected from handlers for
the 2016—17 and subsequent fiscal
years. The Council unanimously
recommended 2016—-17 expenditures of
$6,000,000 and an assessment rate of
$0.03 per pound for improved varieties,

$0.02 per pound for native and seedling
varieties, and $0.02 per pound for
substandard pecans handled. The
quantity of pecans for the 2016—17 year
is estimated at 260,000,000 pounds,
with about 75 percent, or 195 million
pounds, of improved varieties and about
25 percent of native and seedling
varieties and substandard pecans. This
should provide adequate assessment
income to cover the budgeted expenses
and establish the authorized reserve.
Income derived from handler
assessments should be adequate to cover
budgeted expenses. As the Council has
no established reserve, its budget also
allocated $500,000 for reserve funds to
be carried into the next fiscal year. This
will be within the maximum permitted
by the order of approximately three
fiscal years’ expenses. If the assessment
rates generate less money than is
anticipated, the Council and AMS will
adjust the budget accordingly.

The major expenditures
recommended by the Council for the
2016-17 fiscal year include $3,850,000
for marketing and promotion, $900,000
for administration, $250,000 for
reporting and statistics, and $200,000
for compliance. The Council’s budget
also includes a reserve of $500,000.

These are initial budget expenditures
and assessment rates for the order. The
order establishes a range of assessment
rates that are permissible during the
initial four years of the order.
Specifically, improved varieties shall be
initially assessed at $0.02 to $0.03 per
pound and native, seedling, and
substandard pecans shall be initially
assessed at $0.01 to $0.02 per pound.
Prior to arriving at this budget and
assessment rates, the Council
considered information from various
sources, such as the Council’s
Governance Committee and its
Marketing, Research, and Development
Committee. Alternative expenditure
levels were discussed by these groups,
based upon the relative value of various
activities to the pecan industry.

The Council also considered different
assessment levels. Some members
expressed concern regarding a $0.02
assessment on native, seedling, and
substandard pecans, given the prices of
those pecans. Another member
suggested the idea of establishing a
lower rate for substandard pecans. The
need to collect sufficient assessments to
fund the start-up costs for the order and
the development of a marketing program
was also noted. After consideration and
discussion, the Council unanimously
supported the levels as recommended.

A communication from one of the
states in the production area that
recommended postponing the
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establishment of an assessment rate was
also considered. The Council
determined that waiting until the next
fiscal year to establish assessment rates
would be costly in terms of time lost for
a program that had been anticipated by
the industry to improve its marketing.
The Council also recognized that the
industry had been notified through
multiple outlets of communication of
the possible range of assessments in the
order. The Council expressed a
preference to establish these rates and
begin its work immediately rather than
borrowing funds and being limited in its
operations until the coming fiscal year.
Therefore, these alternatives were
rejected, and the Council ultimately
determined that 2016—17 expenditures
of $6,000,000 were appropriate and the
recommended assessment rates would
generate sufficient revenue to meet its
expenses.

A review of historical information and
preliminary information pertaining to
the upcoming production year indicates
the grower price for the 2016—17 season
could range between $1.73 and $2.31
per pound for improved varieties, and
between $0.88 and $1.36 per pound for
native and seedling pecans. Therefore,
the estimated assessment revenue for
the 2016—17 crop year as a percentage
of total grower revenue could range
between 1.3 and 1.7 percent for
improved pecans and 1.5 and 2.2
percent for native and seedling pecans.

This action establishes an assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs
would be offset by the benefits derived
by the operation of the marketing order.
In addition, the Council’s meeting was
widely publicized throughout the pecan
industry and all interested persons were
invited to attend the meeting and
participate in Council deliberations on
all issues. Like all Council meetings, the
November 17, 2016, meeting was a
public meeting and all entities, both
large and small, were able to express
views on this issue.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by OMB and
assigned OMB No. 0581-0291 ‘‘Pecans
Grown in AL, AR, AZ, CA, FL, GA, KS,
LA, MO, MS, NC, NM, OK, SC and TX.”
No changes in those requirements are
necessary as a result of this action.
However, the Council is recommending
reporting requirements, to include
information on pecans received,

shipped, exported, or in inventory,
which would facilitate the collection of
the assessments. These requirements are
being considered under a separate
action. Should any changes to the
information collection requirements
become necessary, they would be
submitted to OMB for approval.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large pecan handlers.
As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. As noted in the initial
regulatory flexibility analysis, USDA
has not identified any relevant Federal
rules that duplicate, overlap, or conflict
with this final rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

A proposed rule concerning this
action was published in the Federal
Register on June, 13, 2017 (82 FR
27028). Copies of the proposed rule
were also mailed or sent via facsimile to
all known pecan handlers. Finally, the
proposal was made available through
the internet by USDA and the Office of
the Federal Register. A 30-day comment
period ending July 13, 2017, was
provided for interested persons to
respond to the proposal. Two comments
were received during the comment
period in response to the proposal. The
commenters included a State Farm
Bureau and Council staff.

Both comments expressed support for
finalizing the proposed rule as issued.
Each commenter valued the opportunity
to market and promote pecans. One
comment further highlighted the
industry’s need for product research for
market and economic development.
Accordingly, no changes will be made
to the rule as proposed, based on the
comments received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Council and other
available information, it is hereby found

that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because handlers are aware of this
action, which was unanimously
recommended by the Council at a public
meeting. The proposed rule provided for
a 30-day comment period and no
comments opposing the proposal were
received. Furthermore, the 2016-17
fiscal year ends on September 30, 2017,
and the marketing order requires that
the rate of assessment for each fiscal
year apply to all pecans handled during
such fiscal year. If this rule is not
effective before September 30, 2017, the
Council will not have sufficient funds to
cover expenses it has incurred for the
2016-17 crop year.

List of Subjects in 7 CFR Part 986

Marketing agreements, Pecans,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 986 is amended as
follows:

PART 986—PECANS GROWN IN THE
STATES OF ALABAMA, ARKANSAS,
ARIZONA, CALIFORNIA, FLORIDA,
GEORGIA, KANSAS, LOUISIANA,
MISSOURI, MISSISSIPPI, NORTH
CAROLINA, NEW MEXICO,
OKLAHOMA, SOUTH CAROLINA, AND
TEXAS

m 1. The authority citation for 7 CFR
part 986 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§§986.1 through 986.99 [Designated as
Subpart A]

m 2. Designate §§ 986.1 through 986.99
as subpart A and add a heading for
subpart A to read as follows:

Subpart A—Order Regulating Handling
of Pecans

m 3. Add subpart B, consisting of
§986.161, to read as follows:

Subpart B—Administrative Provisions

§986.161

On and after October 1, 2016,
assessment rates of $0.03 per pound for
pecans classified as improved, $0.02 per
pound for pecans classified as native
and seedling, and $0.02 per pound for
pecans classified as substandard pecans
are established.

Assessment rates.
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Dated: September 11, 2017.
Bruce Summers,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2017-19554 Filed 9-18-17; 8:45 am]|
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Rural Utilities Service

7 CFR Part 1780
RIN 0572-AC36

Water and Waste Loans and Grants

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS), a Rural Development agency of
the United States Department of
Agriculture (USDA), is revising the
regulation used to process water and
waste disposal loans and grants to
remove the reference to the 11-GO Bond
Buyer Index. This change will allow the
Agency to respond to changes in indices
and potentially reduce the budget
authority necessary to fund the program.
DATES: This rule is effective October 19,
2017.

FOR FURTHER INFORMATION CONTACT:
Susan Woolard, Community Programs
Specialist, Rural Utilities Service, U.S.
Department of Agriculture, STOP 1570,
1400 Independence Ave. SW.,
Washington, DC 20250-0787, telephone:
(202) 720-9631. Email contact
susan.woolard@wdc.usda.gov.
Additional Information about Rural
Development and its programs is
available on the Internet at https://
www.rd.usda.gov.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This final rule has been determined to
be non-significant for purposes of
Executive Order (E.O.) 12866 and
therefore has not been reviewed by the
Office of Management and Budget
(OMB).

Catalog of Federal Domestic Assistance

The affected programs are listed in the
Catalog of Federal Domestic Assistance
(CFDA) Program under 10.760, Water
and Waste Disposal Systems for Rural
Communities. This catalog is available
electronically through the free CFDA
Web site on the Internet at https://
www.cfda.gov/. The print edition may
be purchased by calling the
Superintendent of Documents at (202)
512-1800 or toll free at (866) 512—1800,
or by ordering online at https://
bookstore.gpo.gov/.

Executive Order 12372,
Intergovernmental Review of Federal
Programs

This program is subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. RUS conducts
intergovernmental consultations for
each loan in the manner delineated in
2 CFR part 200 and 400.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

The Agency has determined that this
final rule does not have a substantial
direct effect on one or more Indian
tribe(s) or on either the relationship or
the distribution of powers and
responsibilities between the Federal
Government and Indian tribes. Thus,
this final rule is not subject to the
requirements of Executive Order 13175.
Consequently, the Agency will not
conduct tribal consultation sessions.

Executive Order 12988, Civil Justice
Reform

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. In accordance with this
final rule: (1) All State and local laws
and regulations that are in conflict with
this rule will be preempted; (2) No
retroactive effect will be given to this
rule; and (3) Administrative proceedings
of the National Appeals Division (7 CFR
part 11) must be exhausted before
bringing suit in court challenging action
taken under this rule.

National Environmental Policy Act
Certification

The final rule has been reviewed in
accordance with 7 CFR part 1970,
Environmental Policies and Procedures.
The Agency has determined that this
action does not constitute a major
Federal action significantly affecting the
quality of the human environment and,
in accordance with the National
Environmental Policy Act (NEPA) of
1969, 42 U.S.C. 4321 et seq., an
Environmental Impact Statement is not
required. Loan and grant applications
will be reviewed individually to
determine compliance with Agency
environmental regulations and with
NEPA.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,

RUS generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with Federal mandates that may result
in expenditures to State, local, or tribal
governments, in the aggregate, or to the
private sector, of $100 million or more
in any one year. When such a statement
is needed for a rule, section 205 of the
UMRA generally requires RUS to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule.

This final rule contains no Federal
mandates (under the regulatory
provisions of title II of the UMRA) for
State, local, and tribal governments or
the private sector. Therefore, this final
rule is not subject to the requirements
of sections 202 and 205 of the UMRA.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601-602) (RFA) generally
requires an agency to prepare a
regulatory flexibility analysis of any rule
subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act (APA) or
any other statute. This final rule;
however, is not subject to the APA
under 5 U.S.C. 553(a)(2) and 5 U.S.C.
553(b)(3)(A) nor any other statute.

Executive Order 13132, Federalism

It has been determined, under E.O.
13132, Federalism, that the policies
contained in this final rule do not have
any substantial direct effect on states, on
the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Nor does this final
rule impose substantial direct
compliance costs on state and local
governments. Therefore, consultation
with the states is not required.

E-Government Act Compliance

The Agency is committed to
complying with the E-Government Act,
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible and to promote the use
of the Internet and other information
technologies to provide increased
opportunities for citizen access to
Government information and services,
and for other purposes.
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Information Collection and
Recordkeeping Requirements

In accordance with the Paperwork
Reduction Act of 1995, the paperwork
burden associated with this final rule
has been approved by the Office of
Management and Budget (OMB) under
the currently approved OMB Control
Number 0572-0121. The Agency has
determined that the changes in the rule
do not substantially change current data
collection.

USDA Non-Discrimination Statement

In accordance with Federal civil
rights law and U.S. Department of
Agriculture (USDA) civil rights
regulations and policies, the USDA, its
Agencies, offices, and employees, and
institutions participating in or
administering USDA programs are
prohibited from discriminating based on
race, color, national origin, religion, sex,
gender identity (including gender
expression), sexual orientation,
disability, age, marital status, family/
parental status, income derived from a
public assistance program, political
beliefs, or reprisal or retaliation for prior
civil rights in any program or activity
conducted or funded by the Department.
(Not all prohibited basis will apply to
all programs and/or employment
activities.) Remedies and complaint
filing deadlines vary by program or
incident.

Persons with disabilities who require
alternative means of communication for
program information (e.g., Braille, large
print, audiotape, American Sign
Language, etc.) should contact the
responsible Agency or USDA’s TARGET
center at (202) 720-2600 (voice and
TTY) or contact USDA through the
Federal Relay Service at (800) 877—-8339.
Additionally, program information may
be made available in languages other
than English. To file a program
discrimination complaint, complete the
USDA Program Discrimination
Complaint Form (PDF), found online at
http://www.ascr.usda.gov/complaint
filing cust.html, or at any USDA office,
or write a letter addressed to USDA and
provide in the letter all of the
information requested in the form.

To request a copy of the complaint
form, call (866) 632—9992 to request the
form. Submit your completed complaint
form or letter to USDA by:

(1) Mail at U.S. Department of
Agriculture, Office of Assistant
Secretary for Civil Rights, 1400
Independence Avenue SW.,
Washington, DC 20250-9410, by Fax
(202) 690-7442 or Email at
program.intake@usda.gov.

USDA is an equal opportunity
provider, employer, and lender.

Background and Discussion of the Rule

The Rural Utilities Service’s (RUS)
water and waste program is
administered by Water and
Environmental Programs (WEP). The
water and waste loan and grant
programs are authorized by various
sections of the Consolidated Farm and
Rural Development Act (7 U.S.C. 1926
et seq.), as amended to provide loan and
grant funds to rural areas (populations
of 10,000 or less) to construct, enlarge,
extend, or otherwise improve rural
water, sanitary sewage, solid waste
disposal, and storm wastewater disposal
facilities.

Agency regulations provide for a
three-tier interest rate structure for its
direct water and waste disposal loans.
The tiers are market, intermediate, and
poverty. Currently, market rate is set
using as guidance the average of the
Bond Buyer (11-GO Bond) Index for the
four weeks prior to the first Friday of
the last month before the beginning of
the quarter, with intermediate and
poverty rates set as percentages of the
market rate at 80 percent and 60 percent
respectively. In addition to providing
the interest rate for Agency direct loans,
these rates play an integral part in the
modeling of the subsidy rate for the
program.

In order to more effectively manage
the subsidy rate and reduce the need for
appropriations, beginning in fiscal year
2018, the Agency is issuing a final rule
to use the 20-GO Bond Index to set the
market rate. In order for the Agency to
respond more quickly to indices
changes, the Agency is issuing a final
rule to change the current reference
from a specific bond index to reflect that
the Agency is using as guidance the
average of the Bond Buyer Index
(available in any Agency office or the
program’s Web site) for the four weeks
prior to the first Friday of the last month
before the beginning of the quarter.

To implement this change the Agency
will publish this as a final rule. The
Administrative Procedure Act exempts
from prior notice rules, “‘relating to
agency management or personnel or to
public property, loans, grants, benefits,
or contracts” (5 U.S.C. 553(b)(A)).

Summary of Changes to Rule
Rates and Terms (§1780.13)

This section outlines how rates are set
for Agency loans, qualifications for each
interest rate, and, repayment terms. The
Agency revises § 1780.13(e) to remove
the reference to the 11-GO Bond index
in order to allow greater flexibility to
respond to changes in bond indices.

List of Subjects in 7 CFR Part 1780

Community development, Credit,
Loan programs, Rural areas, Waste
treatment and disposal, Water supply
and treatment.

For the reasons set forth in the
preamble, under the authority at 5
U.S.C. 301, 7 U.S.C. 1989, and 16 U.S.C.
1005, RUS amends Chapter XVII, Title
7, of the Code of Federal Regulations, as
follows:

PART 1780—WATER AND WASTE
LOANS AND GRANTS

m 1. The authority citation for part 1780
continues to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1989; 16
U.S.C. 1005.
m 2. Amend § 1780.13 by revising
paragraph (d) to read as follows:

§1780.13 Rates and terms.

* * * * *

(d) Market rate. The market interest
rate will be set using as guidance the
average of the Bond Buyer Index
(available in any Agency office or the
program’s Web site) for the four weeks
prior to the first Friday of the last month
before the beginning of the quarter. The
market rate will apply to all loans that
do not qualify for a different rate under
paragraph (b) or (c) of this section.

* * * *

Dated: August 29, 2017.
Christopher A. Mclean,
Acting Administrator, Rural Utilities Service.
[FR Doc. 2017-19839 Filed 9-18-17; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2017-0339; Product
Identifier 2016—-NM-078-AD; Amendment
39-19042; AD 2017-19-12]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are superseding
Airworthiness Directive (AD) 2014—-13—
17, which applied to all Airbus Model
A300 series airplanes; Airbus Model
A300 B4-600, B4-600R, and F4—600R
series airplanes, and Model A300 C4—
605R Variant F airplanes (collectively


http://www.ascr.usda.gov/complaint_filing_cust.html
http://www.ascr.usda.gov/complaint_filing_cust.html
mailto:program.intake@usda.gov

43672 Federal Register/Vol. 82,

No. 180/ Tuesday, September 19, 2017/Rules and Regulations

called Model A300-600 series
airplanes); and Airbus Model A310
series airplanes. AD 2014-13-17
required repetitive functional tests of
the circuit breakers for the fuel pump
power supply, and replacement of
certain circuit breakers. This new AD
requires installation of fuel pumps
having a new standard, which
terminates the repetitive functional
tests. This AD was prompted by our
determination that installation of a
newly developed fuel pump standard
will better address the unsafe condition.
We are issuing this AD to address the
unsafe condition on these products.
DATES: This AD is effective October 24,
2017.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of October 24, 2017.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of August 19, 2014 (79 FR
41098, July 15, 2014).

ADDRESSES: For service information
identified in this final rule, contact
Airbus SAS, Airworthiness Office—
EAW, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone
+33 561 93 36 96; fax +33 5 61 93 44
51; email account.airworth-eas@
airbus.com; Internet http://
www.airbus.com. You may view this
referenced service information at the
FAA, Transport Standards Branch, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.
It is also available on the Internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2017—
0339.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0339; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Section, Transport

Standards Branch, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-2125; fax 425-227—
1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2014-13-17,
Amendment 39-17893 (79 FR 41098,
July 15, 2014) (“AD 2014-13-17"). AD
2014-13-17 applied to all Airbus Model
A300 series airplanes; Airbus Model
A300-600 series airplanes; and Airbus
Model A310 series airplanes. The NPRM
published in the Federal Register on
May 16, 2017 (82 FR 22445). The NPRM
was prompted by reports of failures of
the right inner tank fuel pump. The
NPRM proposed to require installation
of fuel pumps having the new standard.
We are issuing this AD to prevent a fuel
pump from overheating, which could
result in a fuel tank explosion and
consequent loss of the airplane.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA Airworthiness
Directive 2016—0080, dated April 21,
2016 (referred to after this as the
Mandatory Continuing Airworthiness
Information, or ‘“the MCAI”), to correct
an unsafe condition for all Airbus
Model A300 series airplanes; Airbus
Model A300-600 series airplanes; and
Airbus Model A310 series airplanes.
The MCALI states:

Two successive failures have been reported
of a Right Hand #1 inner tank fuel pump, Part
Number (P/N) 2052Cxx series (where “xx”’
represents any numerical combination).
These occurrences were solved by
replacement of the pump, associated circuit
breaker (CB) and the alternating current (AC)
bus load relay.

Investigations determined that, in case of
loss of one phase on the pump supply and
the associated CB failing to trip, the fuel
pump thermal fuses may not operate as
quickly as expected.

This condition, if not detected and
corrected, could lead to an overheat
condition of the fuel pump in excess of 200
°C, possibly resulting in a fuel tank explosion
and loss of the aeroplane.

To address this potential unsafe condition,
Airbus issued Alert Operator Transmission
(AOT) A28W002-13 providing instructions
for functional tests of CBs.

As a temporary measure, EASA issued AD
2013-0163 [which corresponds to FAA AD
2014-13-17] to require repetitive functional
tests of the affected fuel pump power supply
CBs, and, depending on findings,
replacement.

Since that [EASA] AD was issued, a new
standard of fuel pump was developed, which
improves the thermal protection, thereby
preventing the potential unsafe condition

and cancelling the need for repetitive
functional tests of the affected CBs, as
required by EASA AD 2013-0163. Airbus
issued Service Bulletin (SB) A300-28-0093,
SB A300-28-6111, SB A300-28-9025 and SB
A310-28-2176 to provide instructions for
this upgrade of the fuel pump for all
positions on the aeroplane.

For the reasons described above, this
[EASA] AD retains the requirements EASA
AD 2013-0163, which is superseded, and
requires installation of the new standard fuel
pump, which constitutes terminating action
for the repetitive functional tests.

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0339.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Support for the NPRM

FedEx Express stated that it concurs
with the proposed corrective actions.

Suggestion To Organize Files by
Airplane Serial Number

One commenter, Anani Fleur,
suggested that the FAA set up files for
every airplane by serial number. The
commenter stated that the file system
should be computerized and that FAA
employees could do this.

We acknowledge the commenter’s
suggestion. Since it does not address the
unsafe condition identified in this AD,
we have not changed this AD regarding
this issue.

Conclusion

We reviewed the available data,
including the comments received, and
determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

Airbus has issued the following
service information, which describes
procedures for installing new standard
fuel pumps with improved thermal
protection. These documents are
distinct since they apply to different
airplane models in different
configurations.
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e Service Bulletin A300-28-0093,
dated December 15, 2015.

e Service Bulletin A300-28-6111,
Revision 01, dated February 29, 2016.

e Service Bulletin A310-28-2176,
dated December 15, 2015.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 128
airplanes of U.S. registry.

The actions required by AD 2014-13—
17 and retained in this AD take about
1 work-hour per product, at an average
labor rate of $85 per work-hour. Based
on these figures, the estimated cost of
the actions that are required by AD
2014-13-17 is $85 per product, per
inspection cycle.

We also estimate that it will take up
to 21 work-hours per product to comply
with the basic requirements of this AD.
The average labor rate is $85 per work-
hour. Required parts cost per product is
not available. Based on these figures, we
estimate the cost of this AD on U.S.
operators to be up to $228,480, or up to
$1,785 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ‘““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category

airplanes to the Director of the System
Oversight Division.
Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2014-13-17, Amendment 39-17893 (79
FR 41098, July 15, 2014), and adding the
following new AD:

2017-19-12 Airbus: Amendment 39-19042;

Docket No. FAA-2017-0339; Product
Identifier 2016—-NM—-078-AD.

(a) Effective Date
This AD is effective October 24, 2017.

(b) Affected ADs

This AD replaces 2014-13-17, Amendment
39-17893 (79 FR 41098, July 15, 2014) (“AD
2014-13-17").

(c) Applicability

This AD applies to the Airbus airplanes,
certificated in any category, identified in
paragraphs (c)(1) through (c)(6) of this AD, all
manufacturer serial numbers.

(1) Airbus Model A300 B2-1A, B2-1C,
B2K-3C, B2-203, B4-2C, B4-103, and B4—
203 airplanes.

(2) Airbus Model A300 B4-601, B4-603,
B4-620, and B4-622 airplanes.

(3) Airbus Model A300 B4—-605R and B4—
622R airplanes.

(4) Airbus Model A300 C4—605R Variant F
airplanes.

(5) Airbus Model A300 F4-605R and F4—
622R airplanes.

(6) Airbus Model A310-203, —204, —221,
—222,-304, —322, —324, and —325 airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 28, Fuel.

(e) Reason

This AD was prompted by reports of
failures of the right inner tank fuel pump. We
are issuing this AD to prevent a fuel pump
from overheating, which could result in a
fuel tank explosion and consequent loss of
the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained: Repetitive Functional Tests of
Circuit Breakers, With New Terminating
Action

This paragraph restates the requirements of
paragraph (g) of AD 2014-13-17, with a new
terminating action.

(1) Within 6 months or 500 flight hours
after August 19, 2014 (the effective date of
AD 2014-13-17), whichever occurs first: Do
a functional test of the circuit breakers for the
fuel pump power supply, as identified in
paragraphs (g)(1)(i), (g)(1)(ii), and (g)(1)(iii) of
this AD, as applicable, in accordance with
Airbus Alert Operators Transmission
A28W002-13, dated July 23, 2013. Repeat the
functional test thereafter at intervals not to
exceed 6 months or 500 flight hours,
whichever occurs first, until the fuel pump
installation required by paragraph (h) of this
AD is accomplished.

(i) For Airbus Model A300 B2—-1A, B2-1C,
B2K-3C, and B2-203 airplanes: Inner and
outer pump, No. 1 and No. 2, left-hand (LH)
side and right-hand (RH) side.

(ii) For Airbus Model A300 B4-2C, B4—
103, B4-203, B4-601, B4-603, B4—620, and
B4-622 airplanes; and Model A310-203,
—204, —221, and —222 airplanes:

(A) Inner and outer pump, No. 1 and No.
2, LH and RH; and

(B) Center pump, LH and RH.

(iii) For Airbus Model A300 B4—-605R, B4—
622R, F4-605R, F4-622R, and C4-605R
Variant F airplanes; and Model A310-304,
—322, 324, and —325 airplanes:

(A) Inner and outer pump, No. 1 and No.
2, LH and RH;

(B) Center pump, LH and RH; and

(C) Trim tank pump No. 1 and No. 2.

(2) If, during any functional test required
by paragraph (g)(1) of this AD, any circuit
breaker fails any functional test, or any
circuit breaker is found to be stuck closed,
before further flight, replace the affected
circuit breaker with a serviceable part, in
accordance with Airbus Alert Operators
Transmission A28W002-13, dated July 23,
2013.
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(3) The replacement of one or more circuit
breakers as required by paragraph (g)(2) of
this AD does not terminate the repetitive
functional tests required by paragraph (g)(1)
of this AD.

(h) New Requirement of This AD:
Installation of Fuel Pumps Having a New
Standard

Within 72 months after the effective date
of this AD: Install a fuel pump having a new
standard at each applicable location on the
airplane, in accordance with the
Accomplishment Instructions of the
applicable service information specified in
paragraph (h)(1), (h)(2), or (h)(3) of this AD.
Accomplishment of the installation of fuel
pumps having the new standard terminates
the requirement for the repetitive functional
tests required by paragraph (g)(1) of this AD.

(1) Airbus Service Bulletin A300-28-0093,
dated December 15, 2015.

(2) Airbus Service Bulletin A300-28-6111,
Revision 01, dated February 29, 2016.

(3) Airbus Service Bulletin A310-28-2176,
dated December 15, 2015.

(i) Parts Installation Prohibition

After the installation of any fuel pump
having a new standard on an airplane, as
required by paragraph (h) of this AD, no
person may install any fuel pump having part
number 2052Cxx (where “xx”’ represents any
numerical combination) on that airplane.

(j) Credit for Previous Actions

This paragraph provides credit for the
installation required by paragraph (h) of this
AD, if the installation was done before the
effective date of this AD using Airbus Service
Bulletin A300-28-6111, dated December 15,
2015.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (1)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov.

(2) Contacting the Manufacturer: As of the
effective date of this AD, for any requirement
in this AD to obtain corrective actions from
a manufacturer, the action must be
accomplished using a method approved by
the Manager, International Section, Transport
Standards Branch, FAA; or the European
Aviation Safety Agency (EASA); or Airbus’s
EASA Design Organization Approval (DOA).
If approved by the DOA, the approval must
include the DOA-authorized signature.

(3) Required for Compliance (RC): If any
Airbus service information contains
procedures or tests that are identified as RG,
those procedures and tests must be done to
comply with this AD; any procedures or tests
that are not identified as RC are

recommended. Those procedures and tests
that are not identified as RC may be deviated
from using accepted methods in accordance
with the operator’s maintenance or
inspection program without obtaining
approval of an AMOGC, provided the
procedures and tests identified as RC can be
done and the airplane can be put back in an
airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(1) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA AD
2016-0080, dated April 21, 2016, for related
information. This MCAI may be found in the
AD docket on the Internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2017-0339.

(2) For more information about this AD,
contact Dan Rodina, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 1601 Lind Avenue SW.,
Renton, WA 98057-3356; telephone 425—
227-2125; fax 425-227-1149.

(3) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (m)(5) and (m)(6) of this AD.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on October 24, 2017.

(i) Airbus Service Bulletin A300-28-0093,
dated December 15, 2015.

(ii) Airbus Service Bulletin A300-28-6111,
Revision 01, dated February 29, 2016.

(iii) Airbus Service Bulletin A310-28—
2176, dated December 15, 2015.

(4) The following service information was
approved for IBR on August 19, 2014 (79 FR
41098, ]uly 15, 2014).

(i) Airbus Alert Operators Transmission
A28W002-13, dated July 23, 2013.

(ii) Reserved.

(5) For service information identified in
this AD, contact Airbus SAS, Airworthiness
Office—EAW, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-eas@
airbus.com; Internet http://www.airbus.com.

(6) You may view this service information
at the FAA, Transport Standards Branch,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(7) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
September 7, 2017.

Jeffrey E. Duven,

Director, System Oversight Division, Aircraft
Certification Service.

[FR Doc. 2017-19653 Filed 9-18—17; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2017-0529; Product
Identifier 2016—NM-123-AD; Amendment
39-19044; AD 2017-19-14]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Dassault Aviation Model FALCON
900EX airplanes. This AD was
prompted by a determination that new
or more restrictive maintenance
requirements and/or airworthiness
limitations are necessary. This AD
requires revising the maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
maintenance requirements and/or
airworthiness limitations. We are
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective October 24,
2017.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of October 24, 2017.

ADDRESSES: For service information
identified in this final rule, contact
Dassault Falcon Jet Corporation,
Teterboro Airport, P.O. Box 2000, South
Hackensack, NJ 07606; telephone 201—
440-6700; Internet http://
www.dassaultfalcon.com. You may
view this referenced service information
at the FAA, Transport Standards
Branch, 1601 Lind Avenue SW., Renton,
WA. For information on the availability
of this material at the FAA, call 425—
227-1221. It is also available on the
Internet at http://www.regulations.gov
by searching for and locating Docket No.
FAA-2017-0529.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
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www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0529; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone 800-647—
5527) is Docket Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone 425-227-1137; fax 425-227—
1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Dassault Aviation
Model FALCON 900EX airplanes. The
NPRM published in the Federal
Register on June 6, 2017 (82 FR 25975)
(“the NPRM™).

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2016—0129,
dated June 23, 2016 (referred to after
this as the Mandatory Continuing
Airworthiness Information, or ‘‘the
MCAI”), to correct an unsafe condition
for certain Dassault Aviation Model

FALCON 900EX airplanes. The MCAI
states:

The airworthiness limitations and
maintenance requirements for the DA
[Dassault Aviation] Falcon 900EX type
design relating to Falcon 900EX Easy, Falcon
900LX and Falcon 900DX variants are
included in Aircraft Maintenance Manual
(AMM) chapter 5-40 and are approved by the
European Aviation Safety Agency (EASA).
These instructions have been identified as
mandatory for continued airworthiness.

Failure to accomplish these instructions
could result in an unsafe condition.

Consequently, EASA issued AD 2013—-0052
[which corresponds to AD 2014-16-27,
Amendment 39-17951 (79 FR 51071, August
27,2014) (“2014-16-27")] to require
accomplishment of the maintenance tasks,
and implementation of the airworthiness
limitations, as specified in DA Falcon 900EX
Easy/900LX/900DX AMM chapter 5—40 (DGT
113875) at revision 7.

Since that [EASA] AD was issued, DA
issued revision 9 of DA Falcon 900EX Easy/
900LX/900DX AMM chapter 5-40 (DGT
113875) (hereafter referred to as “the ALS”
in this AD), which contains new or more
restrictive maintenance requirements and/or
airworthiness limitations. The ALS
introduces, among others, the following new
tasks:

—Task 53-50—-00—-220-803 “Detailed
inspection of the baggage compartment”’;
—Task 53-50-00-220-807 ‘‘Detailed

inspection of the upper part of frame 30.”

For the reason described above, this
[EASA] AD retains the requirements of EASA
AD 2013-0052, which is superseded, and
requires accomplishment of the actions
specified in the ALS.

You may examine the MCAI in the
AD docket on the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
0529.

ESTIMATED COSTS

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting this AD
as proposed. We have determined that
these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

Dassault Aviation has issued Chapter
5—40, Airworthiness Limitations,
Revision 9, dated November 2015, of the
Dassault Falcon 900EX EASy, Falcon
900LX, and Falcon 900DX Maintenance
Manual. The service information
describes procedures, maintenance
tasks, and airworthiness limitations
specified in the Airworthiness
Limitations section (ALS) of the AMM.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 63
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Maintenance or inspection program revision .. | 1 work-hour x $85 per hour = $85 ................. $0 $85 $5,355

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations

for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition

period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes to the Director of the System
Oversight Division.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.
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For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2017-19-14 Dassault Aviation:
Amendment 39-19044; Docket No.
FAA-2017-0529; Product Identifier
2016—-NM-123-AD.

(a) Effective Date
This AD is effective October 24, 2017.

(b) Affected ADs

This AD affects AD 2014-16-27,
Amendment 39-17951 (79 FR 51071, August
27,2014) (“AD 2014-16-27").

(c) Applicability

This AD applies to Dassault Aviation
Model FALCON 900EX airplanes, serial
number (S/N) 97 and S/N 120 and higher,
certificated in any category, with an original
certificate of airworthiness or original export
certificate of airworthiness issued on or
before November 1, 2015.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Reason

This AD was prompted by a determination
that new or more restrictive maintenance
requirements and/or airworthiness
limitations are necessary. We are issuing this
AD to prevent reduced structural integrity of
the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Revision of Maintenance or Inspection
Program

Within 90 days after the effective date of
this AD, revise the maintenance or inspection
program, as applicable, to incorporate the
information specified in Chapter 5-40,
Airworthiness Limitations, Revision 9, dated
November 2015, of the Dassault Falcon
900EX EASy, Falcon 900LX, and Falcon
900DX Maintenance Manual. The initial
compliance time for accomplishing the
actions specified in Chapter 5-40,
Airworthiness Limitations, Revision 9, dated
November 2015, of the Dassault Falcon
900EX EASy, Falcon 900LX, and Falcon
900DX Maintenance Manual, is within the
applicable times specified in the
maintenance manual or 90 days after the
effective date of this AD, whichever occurs
later, except as provided by paragraphs (g)(1)
through (g)(4) of this AD.

(1) The term “LDG” in the “First
Inspection” column of any table in the
service information means total airplane
landings.

(2) The term “FH” in the “First Inspection”
column of any table in the service
information means total flight hours.

(3) The term “FC” in the “First Inspection”
column of any table in the service
information means total flight cycles.

(4) The term “M” in the “First Inspection”
column of any table in the service
information means months.

(h) No Alternative Actions and Intervals

After accomplishing the revision required
by paragraph (g) of this AD, no alternative
actions (e.g., inspections) or intervals may be
used unless the actions or intervals are
approved as an alternative method of
compliance (AMOQC) in accordance with the
procedures specified in paragraph (j)(1) of
this AD.

(i) Terminating Action

Accomplishing the actions required by
paragraph (g) of this AD terminates all
requirements of AD 2014-16-27.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (k)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight

standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or the
European Aviation Safety Agency (EASA); or
Dassault Aviation’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) EASA
Airworthiness Directive 2016-0129, dated
June 23, 2016, for related information. This
MCAI may be found in the AD docket on the
Internet at http.//www.regulations.gov by
searching for and locating Docket No. FAA—
2017-0529.

(2) For more information about this AD,
contact Tom Rodriguez, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 1601 Lind Avenue SW.,
Renton, WA 98057-3356; telephone 425—
227-1137; fax 425-227-1149.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Chapter 5-40, Airworthiness
Limitations, Revision 9, dated November
2015, of the Dassault Falcon 900EX EASy,
Falcon 900LX, and Falcon 900DX
Maintenance Manual.

(ii) Reserved.

(3) For service information identified in
this AD, contact Dassault Falcon Jet
Corporation, Teterboro Airport, P.O. Box
2000, South Hackensack, NJ 07606;
telephone 201-440-6700; Internet http://
www.dassaultfalcon.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
September 7, 2017.
Jeffrey E. Duven,

Director, System Oversight Division, Aircraft
Certification Service.

[FR Doc. 2017-19652 Filed 9—18—17; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016—-6673; Directorate
Identifier 2015-NM-092-AD; Amendment
39-18978; AD 2017-16-01]

RIN 2120-AA64
Airworthiness Directives; Ameri-King

Corporation Emergency Locator
Transmitters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Ameri-King Corporation emergency
locator transmitters (ELTs) as installed
on various aircraft. This AD was
prompted by multiple reports of ELT
failure and a report of noncompliance to
quality standards and manufacturer
processes related to Ameri-King
Corporation ELTs. This AD requires
repetitive inspections of the ELT for
discrepancies; repetitive checks, tests,
and verifications, as applicable, to
ensure the ELT is functioning; and
corrective actions if necessary. This AD
also allows for optional replacement of
affected ELTs and, for certain aircraft,
optional removal of affected ELTs. We
are issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective October 24,
2017.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of October 24, 2017.

ADDRESSES: For service information
identified in this final rule, contact
Gilbert Ceballos, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130L, FAA, Los Angeles Aircraft
Certification Office (ACO), 3960
Paramount Boulevard, Lakewood, CA
90712-4137; phone: 562—627-5372; fax:
562—627-5210; email: gilbert.ceballos@
faa.gov. You may view this referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.
It is also available on the Internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2016—
6673.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for

and locating Docket No. FAA-2016—
6673; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Gilbert Ceballos, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130L, FAA, Los Angeles ACO, 3960
Paramount Boulevard, Lakewood, CA
90712—4137; phone: 562-627-5372; fax:
562-627-5210; email: gilbert.ceballos@
faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Ameri-King Corporation
ELTs as installed on various aircraft.
The NPRM published in the Federal
Register on June 3, 2016 (81 FR 35657)
(“the NPRM”). The NPRM was
prompted by multiple reports of ELT
failure. The NPRM was also prompted
by a report of noncompliance to quality
standards and manufacturer processes
related to Ameri-King Corporation ELTs.
Failure to adhere to these standards and
processes could result in ELTs that do
not function. The NPRM proposed to
require repetitive inspections of the ELT
for discrepancies; repetitive checks,
tests, and verifications, as applicable, to
ensure the ELT is functioning; and
corrective actions if necessary. The
NPRM also proposed to allow optional
replacement of affected ELTs and, for
aircraft on which an ELT is not required
by operating regulations, optional
removal of affected ELTs. We are issuing
this AD to detect and correct
nonfunctioning ELTs, which could
delay or impede the rescue of the
flightcrew and passengers after an
emergency landing.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM and the FAA’s
response to each comment. Alaska
Seaplanes supported the NPRM. Alaska
Seaplanes stated that, based on its
experience with Ameri-King

Corporation ELTs, “this is a good and
needed AD.”

Request To Withdraw the NPRM

Richard Koehler, an FAA-certificated
mechanic and pilot, requested we
withdraw the NPRM. The commenter
stated he is strongly opposed to
issuance of the NPRM for the following
reasons:

e The commenter stated the
“Discussion” paragraph of the NPRM
specifies that there have been 73
reported ELT failures and questioned if
all were Ameri-King units or a mix of
the older technical standard order
(TSO)—C91 units and the newer TSO-
C91a units. The commenter stated the
TSO-C91a ELT was a huge
technological advance over the old
TSO-C91 units. The commenter noted
that he replaced four defective units
(TSO-C91) with AK—450 units (TSO—-
C91a), which, in his experience, have
never had a failure. The commenter
questioned how the failure rate of the
AK-450 compares to other
manufacturers’ units.

e The commenter stated that the
NPRM appears to be part of “‘the
ongoing vendetta against Ameri-King by
the 406 ELT mafia,” which is trying to
force all general aviation aircraft to
adopt 406 ELTs. The commenter stated
that the performance of the AK—450 is
at least ten times better than the old C91
units. The commenter recommended
that the NPRM should “get rid of poor
ELTs” by forcing the replacement of the
tens of thousands of C91 units that are
still available.

e The commenter stated that the
inspection called out in the proposed
AD is redundant to the tests required in
14 CFR 91.207(d), which requires a 12-
calendar-month inspection cycle on all
installed ELTs.

We do not agree to withdraw the
NPRM. We find that sufficient data exist
to demonstrate that Ameri-King
Corporation Model AK-450—( ) and
AK-451—( ) series ELTs could fail. We
consider this an unsafe condition since
nonfunctioning ELTs could delay or
impede the rescue of the flightcrew and
passengers after an emergency landing.
The reported ELT failures were not a
mix of TSO—-C91 units and TSO-C91a
units. As stated in the NPRM, we
received 73 reports of ELT failures for
Ameri-King Corporation Model AK—
450—( ) series ELTs, which are approved
under TSO-C91a, and AK—451—( )
series ELTs, which are approved under
TSO-C91a and TSO-C126.

We are also aware of the
noncompliance to quality standards and
manufacturer processes for Ameri-King
Corporation ELTs, which could result in
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the failure rate of Ameri-King
Corporation ELTs being higher than
other manufacturers’ failure rates. When
comparing the data between Ameri-King
Corporation and one other ELT
manufacturer, the failure rate for Ameri-
King Corporation ELTs is significantly
higher than for the other manufacturer’s
ELTs. We acknowledge that 14 CFR
91.207(d) specifies compliance times for
inspecting ELTs that overlap with the
compliance times in this AD; however
14 CFR 91.207(d) does not specify
corrective actions if any discrepancies
are found. In addition, 14 CFR 91.207(d)
only applies to aircraft on which ELTs
are required. This AD applies to all
Ameri-King Corporation Model AK—
450—( ) and AK—451—( ) series ELTs,
regardless of installation. Consequently,
we have determined that this AD is
necessary in order to address the
identified unsafe condition in all
affected ELTs. This AD, in conjunction
with the emergency cease and desist
order, dated December 28, 2015, to
Ameri-King Corporation that terminated
their technical standard order
authorization (TSOA) and parts
manufacturer approval (PMA), will
ensure nonfunctioning Ameri-King
Corporation ELTs are identified so that
they may be eliminated from the U.S.
fleet.

We might also consider further
rulemaking to address other ELTs if we
receive data that substantiate an unsafe
condition exists for those ELTs. We
have not changed this final rule in this
regard.

Request To Amend Facts Regarding the
Basis for the NPRM

Michael L. Dworkin, legal
representative for Ameri-King
Corporation (Ameri-King), submitted
comments intended to serve as Ameri-
King’s public comments on the NPRM.
Ameri-King requested that, if we go
forward with the final rule, we amend
the facts regarding the basis for the
NPRM. Ameri-King stated it objects to
the FAA’s stated basis for the NPRM for
the following reasons:

e Ameri-King stated that the alleged
73 reported ELT failures were never
communicated to Ameri-King and
Ameri-King has never been afforded the
opportunity to investigate the cause(s)
of such alleged failures. The commenter
questioned whether they were due to
design or production defects, or
improper installation, maintenance, and
use.

e Ameri-King stated that the number
of allegedly reported failures does not
comport with the FAA’s service
difficulty report (SDR) database, which
shows only 64 reports related to service

difficulties with Ameri-King ELTs.
Ameri-King stated that many of these 64
reports clearly indicate failures due to
factors other than design or
manufacturing, and outside of Ameri-
King’s activities, such as improper
installation, improper and inadequate
maintenance, and dead batteries.

o Ameri-King noted that whether
there were 64 or 73 reports, these
numbers are relatively inconsequential
considering that there are over 14,500
Ameri-King ELTs in the field. Ameri-
King added that utilizing the FAA’s
number of 73 failures would evidence a
failure rate of approximately one-half of
one percent (0.5%). Ameri-King stated
that the number of reports confined to
Ameri-King’s ELTs pales in comparison
to the FAA’s SDR database for all ELT
manufacturers (799 SDRs), further
bolstering Ameri-King’s quality control
and performance accomplishments.

¢ Ameri-King also pointed out that
the NPRM states that for service
information, affected persons should
contact Ameri-King directly. However,
by the terms of the cease and desist
order, dated December 28, 2015, the
FAA has prevented Ameri-King from
providing any assistance. Ameri-King
noted that, to the extent functional tests
reveal that the failures are due to dead
batteries, the aircraft owner may not be
able to purchase replacements.
Although these batteries are “off the
shelf” generic batteries that are not of
Ameri-King’s design or manufacture,
under the terms of the cease and desist
order, Ameri-King cannot sell other
manufacturers’ replacement batteries.

e Ameri-King stated that FAA
certification guidelines classify ELTs as
non-essential equipment, and that under
TSO-C126a and TSO-C126b, ELT
failures have been considered by the
FAA to be “minor failures.”

In response to the commenter’s
request to amend the facts regarding the
basis for the NPRM, we note that the 73
ELT failures are from reports that
Ameri-King Quality Control (QC)
provided to the FAA. Regarding the
failure rate, SDR source data comes from
operator reports and varies in
completion and information detail
provided. In addition, the SDR database
is not a comprehensive database. It is
only one of the tools used to investigate
potential safety issues (e.g., Hotline
reports, National Transportation Safety
Board (NTSB) safety investigations,
etc.). There is no basis (i.e., data
substantiation) for Ameri-King’s
assertion that Ameri-King’s failure rate
is lower than other manufacturers.

As stated previously, Ameri-King’s
failure rate is significantly higher than
at least one other manufacturer. The

Ameri-King failures include occurrences
of inadvertent G-switch activation and
premature battery replacement due to
repeated inadvertent ELT self-test
initialization.

We found Ameri-King’s quality
control records to be insufficient as they
only included data covering one year. In
addition, we discovered that Ameri-
King would receive failed ELTs from
operators, repair them, and reissue them
with a new serial number, which affects
quality and configuration control. Since
there were noncompliance findings with
quality standards and manufacturer
processes, it is unknown how many
future failures there may be due to
manufacturing factors at Ameri-King.

We acknowledge that the NPRM
should not have referred to Ameri-King
for contact information for the service
information. We have revised the
ADDRESSES section of this final rule to
specify contacting the FAA for service
information. We have also specified
contacting the FAA for service
information in paragraph (m)(3) of this
AD.

We have also revised paragraph (g) of
this AD to clarify that operators are not
required to get replacement batteries
from Ameri-King Corporation. Ameri-
King AK-450—( ) series ELTs use
alkaline batteries. Ameri-King AK—451—
() series ELTs use lithium batteries.
Regarding lithium battery replacement,
operators should note that replacement
batteries should follow the battery
standards requirements specified in
TSO-C142a, Non-Rechargeable Lithium
Cells and Batteries. TSO—-C142a states
that non-rechargeable lithium cells and
batteries must meet minimum
performance standards in RTCA, Inc.,
document RTCA DO-227, “Minimum
Operational Performance Standards for
Lithium Batteries,” dated June 23, 1995
(“DO-227"). As specified in DO-227, if
any lithium battery replacement is
necessary, all batteries should be
replaced, i.e., there should not be a
mixture of new and old batteries
installed in an ELT. If operators have
questions on lithium battery
replacement, they may contact the
person identified under the FOR FURTHER
INFORMATION CONTACT paragraph of this
AD.

Regarding Ameri-King’s comment
about non-essential equipment and
minor failures, we acknowledge that
ELTs are considered non-essential
equipment for certain aircraft. However,
the majority of Ameri-King ELTs
(approximately 10,500 units) were sold
to operators of small airplanes,
certificated under 14 CFR part 23. In
assessing this issue, we followed
Section 4-12, “Other Structure—
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Occupant Protection,” of the Small
Airplane Risk Analysis (SARA)
Handbook, dated September 30, 2010,
which contains the following statement:
“An ASE [aviation safety engineer]
should consider corrective action for
any defect or failure in a design feature
intended to improve survivability in
accidents.” As noted in Section 1-2,
“Use of Risk Methods,” of the SARA
handbook:

Also, airplane components intended to
provide occupant protection must function as
intended in a survivable incident or accident.
Using a probabilistic approach in these types
of situations is not appropriate for making
decisions on whether airworthiness action is
necessary. However, probabilistic methods
can help us determine how quickly we
should take an airworthiness action and how
effective a proposed airworthiness action
may be in reducing the risk associated with
an airworthiness concern.

Thus, we find that Ameri-King ELT
failures must be addressed because
nonfunctioning ELTs could delay or
impede the rescue of the flightcrew and
passengers after an emergency landing.

Request To Remove Requirement To
Repair Discrepancies

Three commenters requested that we
remove repair requirements from the
proposed AD. One of these commenters,
Neal Dillman, noted that the existing
manual does not specify that repairs be
accomplished. The commenter
indicated that doing a repair in order to
maintain airworthiness is supported by
existing advisory circulars, as well as
other FAA documentation. The
commenter also noted that other ELT
manufacturers have documentation that
does not include repairs and, therefore,
requiring a repair for Ameri-King is
superfluous.

Another commenter, Richard Koehler,
questioned why the proposed AD
specifies to repair discrepancies when
14 CFR 91.207(d) calls for an inspection
of the ELT, but leaves the repair to the
mechanic with an inspection
authorization. The commenter
questioned why we have to add overt
words to repair discrepancies in the
proposed AD, but not in the regulations.
We infer the commenter is requesting
that we not include repair requirements.

Another commenter, Michael L.
Dworkin, legal representative for Ameri-
King, stated that to the extent that the
proposed AD requires accomplishing
the actions already specified in Ameri-
King’s Installation & Operations
Manuals, “Documents IM—450 and IM—
451,” which include yearly inspections
and performance of functional and
operations tests, no objection is offered.
However, Ameri-King stated that the

requirements of the proposed AD differ
from Ameri-King’s Installation &
Operations Manuals where it specifies
corrective actions that would be
required in repairing or replacing
inoperative ELTs.

Ameri-King noted that corrective
action is already required under the
applicable Federal Aviation Regulations
and established industry practices.
Ameri-King considered that it should be
intuitive and axiomatic that any
personnel performing inspections and
functional or operations tests would
take appropriate corrective actions to
ensure that any faults are corrected so
the equipment meets and performs in
accordance with specifications. As such,
Ameri-King concluded that there is
little, if any, need to mandate corrective
action by AD.

Ameri-King also noted that Ameri-
King'’s Installation & Operations
Manuals were approved by the FAA in
conjunction with the FAA having issued
TSOAs and PMAs to Ameri-King, and at
that time, the FAA saw no need to
specify corrective actions in the event
that inspection or testing revealed any
problems—most likely because
corrective action is already required by
the Federal Aviation Regulations and
standard industry practices.

We disagree Witﬁ the commenter’s
request to remove the requirement to
repair discrepancies. When we issue an
AD, we must include actions that are
necessary to address the unsafe
condition. We acknowledge that the
existing regulations provide acceptable
requirements to ensure proper
maintenance inspection and operation.
However, we also typically include
actions in ADs to ensure that operators
do not overlook (unintentionally or
otherwise) the necessity of
accomplishing on-condition repairs or
replacements related to actions that are
necessary to address unsafe conditions.
We have not found a similar unsafe
condition on ELTs from other
manufacturers. For the ELTs identified
in this AD, repairs or replacements must
be done if discrepancies are found,
except as provided by paragraph (j) of
this AD. We have not changed this AD
in this regard.

However, we have revised paragraphs
(h)(1) and (h)(2) of this AD to clarify that
either a repair or replacement may be
done if any of the conditions identified
in those paragraphs is found. Paragraphs
(h)(1) and (h)(2) of the proposed AD had
only specified that a replacement must
be done. An ELT may be repaired using
approved maintenance practices and
following 14 CFR 91.207(a), 14 CFR
91.207(f), and 14 CFR 135.168, as
applicable, and other applicable

operating rules under subchapters F and
G of 14 CFR chapter I. Repairs must be
done at an authorized repair station. For
clarity, we added a reference to 14 CFR
135.168 to specify the applicable
regulation for rotorcraft that affects
ELTs.

We have also revised paragraph (h)(3)
of this AD to clarify that all
discrepancies must be repaired using
approved maintenance practices and to
add a reference to 14 CFR 135.168. In
addition, we revised paragraph (g) of
this AD to include a reference to 14 CFR
135.168.

Request To Require the Use of Specific
Equipment

Michael L. Dworkin, legal
representative for Ameri-King,
requested that we revise the
requirements of the proposed AD to
include requiring the use of Ameri-King
compatible equipment, as currently
specified in Ameri-King’s Installation &
Operations Manuals, for the functional
and operations tests. Ameri-King stated
that non-compatible equipment will
damage the ELT and may produce
erroneous test results.

We agree with the commenter that
operators should use Ameri-King
compatible equipment as identified in
Ameri-King’s Installation & Operations
Manuals. However, this AD requires
operators to do actions in accordance
with section 3.4, ‘“Periodic
Maintenance,” of Ameri-King
Corporation Document IM—450,
“INSTALLATION & OPERATION
MANUAL,” Revision A, dated October
18, 1995; or section 3.4, ‘“Periodic
Maintenance (Instructions for
Continued Airworthiness),” Ameri-King
Corporation Document IM—451,
“INSTALLATION AND OPERATION
MANUAL,” Revision NC—4.1h, dated
July 5, 2014. The steps in those sections
either do not specify test equipment that
must be used or specify a type of
equipment “or equivalent”” that must be
used. Therefore, we have determined it
is not necessary to revise this AD in this
regard.

Request To Allow Operators To
Determine if the ELT Is Functional

Michael Dunn requested that we
allow operators to determine if the ELT
is functional. The commenter noted his
AK-451 ELT was inadvertently set off
and it worked.

We disagree with the commenter’s
request. The service information
specified in this AD provides
instructions for testing the ELT, and we
have determined this test is necessary to
address the identified unsafe condition.
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We have not changed this AD in this
regard.

Request To Revise Work-Hour Estimate

Richard Koehler stated the number of
work-hours specified in the NPRM for
the inspection is high. The commenter
stated the inspection should be done in
about 20 minutes, particularly when
done in concert with an annual
inspection. We infer the commenter is
requesting that we revise the 2 work-
hours specified in the “Costs of
Compliance” paragraph in the preamble
of the NPRM.

We disagree with the request to revise
the work hours. The specified number
of work hours is only an estimate. The
estimate does not assume operators will
do the required inspection concurrently
with other actions that are not mandated
by this AD. Operators may accomplish
required actions concurrently with other
actions, provided the AD actions are
done within the specified compliance
time. We have not revised this AD in
this regard.

Explanation of Removal of Paragraph
(h)(4) of the Proposed AD

Paragraph (h)(4) of the proposed AD
is an exception to the service
information and provides specific
instructions to replace non-functioning
batteries. We have determined that this
AD does not need to specify those
instructions as an exception to
paragraph (g) of this AD. Replacing
affected batteries as required by
paragraph (g) of this AD addresses the
identified unsafe condition for ELTs
with non-functioning batteries.
Therefore we have not included

paragraph (h)(4) of the proposed AD in
the regulatory text of this AD.

Request To Correct the Number of
Replacement Batteries

Leon Rinke stated that paragraph
(h)(4)(i) of the proposed AD specifies to
use four “D” cell batteries, but the AK—
450 ELT uses six “D” cell batteries, as
specified in the maintenance manual.
We infer the commenter is requesting
that we revise paragraph (h)(4)(i) of the
proposed AD to correct the number of
replacement batteries.

We agree with the commenter’s
statement for the reasons provided.
However, we have not revised this AD
because paragraph (h)(4)(i) of the
proposed AD is not included in the
regulatory text of this AD.

Explanation of Change to Table 1 to
Paragraph (c) of This AD

We have confirmed with Ameri-King
that Bell Helicopter Textron Canada
Limited rotorcraft did not receive
Ameri-King ELTs. Therefore, we have
removed Bell Helicopter Textron
Canada Limited rotorcraft from table 1
to paragraph (c) of this AD, which lists
known aircraft that might have the
affected ELTs installed. However, if an
affected ELT is installed on any Bell
Helicopter Textron Canada Limited
rotorcraft, this AD applies to that
rotorcraft.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

ESTIMATED COSTS

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this AD.

Related Service Information Under 1
CFR Part 51

We reviewed section 3.4, “Periodic
Maintenance,” Ameri-King Corporation
Document IM—450, “INSTALLATION &
OPERATION MANUAL,” Revision A,
dated October 18, 1995; and section 3.4,
“Periodic Maintenance (Instructions for
Continued Airworthiness),” Ameri-King
Corporation Document IM—451,
“INSTALLATION AND OPERATION
MANUAL,” Revision NC—4.1h, dated
July 5, 2014. The service information
describes procedures for inspections of
the ELT for discrepancies; checks, tests,
and verifications to ensure the ELT is
functioning; and corrective actions.
Corrective actions include replacing
affected parts. These documents are
distinct because they apply to different
Ameri-King Corporation ELT models.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects
14,500 ELTs installed on various aircraft
of U.S. registry.

We estimate the following costs to
comply with this AD:

: Cost per Cost on U.S.
Action Labor cost product operators
Inspections, checks, tests, and |2 work-hours x $85 per hour = | $170 per inspection cycle ............ $2,465,000 per inspection cycle.
verifications. $170 per inspection cycle.

We estimate the following costs to do
any necessary replacements that would
be required based on the results of the

inspections, checks, tests, and

verifications. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these replacements.

. Cost per
Action Labor cost Parts cost product
Replacement ........ccccceeerenenenienenne. 4 work-hours x $85 per hour = | Between $600 and $1,500 ........... Between $940 and $1,840.

$340.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings
This AD will not have federalism
implications under Executive Order

13132. This AD will not have a
substantial direct effect on the States, on

the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2017-16-01 Ameri-King Corporation:
Amendment 39-18978; Docket No.
FAA-2016-6673; Directorate Identifier
2015-NM-092—-AD.

(a) Effective Date
This AD is effective October 24, 2017.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Ameri-King
Corporation Model AK-450—( ) and AK-
451—( ) series emergency locator transmitters
(ELTSs). This appliance is installed on, but not
limited to, aircraft identified in table 1 to
paragraph (c) of this AD.

TABLE 1 TO PARAGRAPH (c) OF THIS AD—CERTAIN AIRCRAFT THAT MIGHT HAVE AFFECTED ELTS INSTALLED

Aircraft ELT model
PN [ o T e (o) (o] (o - TP SO TP PP RTOPPRPSPTO AK—451.
American Champion Aircraft Corp. @iMPIANES ........cooeiiiiiiiiiiieiie ettt et e bt e st e e beesabeesbeesnneesaeesaseenneas AK-450 and AK—451.
Aviat Aircraft Inc. airplanes ..........ccccceviviieens AK—-450.
Beechcraft Corporation airplanes ... AK-451.
Bombardier INC. @IFPIANES .......ooiuiiiii ittt et ae e bt e h et na et et e e ear e b e e e n e e ean e nr e reeeane AK—451.
Cessna Aircraft Company airplanes AK-451.
Cirrus Design Corporation airplanes .............. AK—451.
Diamond Aircraft Industries Inc. airplanes AK-450 and AK-451.
Eclipse Aerospace INC. @IMPIANES ........coiiiiiiiiiiiiei ettt ettt et e e e ee e e bt e s ae e e bt e st e e bt e ean e e sreenareenenen AK—451.
EMDraer S.A. @IMPIANES ..ottt sttt e et e s bt e et e e bt e e bt e ehe e e s bt sate e et e eRb e e he e eReeebeeeabe e bt e enneenneeeteennean AK-451.
KitFox Aircraft LLC (formerly SkyStar Aircraft Corporation and also Denney Aerocraft Company) airplanes . AK—450.
Luscombe Aircraft Corporation @irPlanes ...........coouieiiiiiiiiiieiie ettt st s en e e AK-450 and AK-451.
Mooney Aircraft Corporation @IrPIANES ...........coouiiiiiiiiii ittt r e e e bt sae e et e e e s e e sreeereesaneereesseeenne AK—450.
Piper Aircraft INC. @IMPIANES ........oi ittt ettt e b e e sttt e bt sae e et e e s abeebeesaeeenbeesabeebeeanneesaeesateenseas AK-451.
Robinson Helicopter Company rotorcraft . AK—451.
Sikorsky Aircraft Corporation rotorcraft ...........ccccceeveenne AK-451.
SOCATA, S.A., Socata Groupe Aerospatiale @irPlaneSs ..........cccoiiiiiiiiiiiiiii ettt eeee s AK-450.
Twin Commander Aircraft LLC @IrPIANES ......cc.eiiiiiiiiiiieiie ettt st e bt e sae e e bt e sabeesbeeenneesaeeenseennnas AK-451.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 2562, Emergency Locator Beacon.

(e) Unsafe Condition

This AD was prompted by multiple reports
of ELT failure. This AD was also prompted
by a report of noncompliance to quality
standards and manufacturer processes related
to Ameri-King Corporation ELTs. Failure to
adhere to these standards and processes
could result in ELTs that do not function. We
are issuing this AD to detect and correct
nonfunctioning ELTs, which, if not corrected,
could delay or impede the rescue of the

flightcrew and passengers after an emergency
landing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Repetitive Actions and Corrective Actions

Within 12 months after the effective date
of this AD, do general visual inspections of
the ELT for discrepancies; checks, tests, and
verifications, as applicable, to ensure the ELT
is functioning; and all applicable corrective
actions; in accordance with section 3.4,
“Periodic Maintenance,” of Ameri-King
Corporation Document IM—450,

“INSTALLATION & OPERATION
MANUAL,” Revision A, dated October 18,
1995; or section 3.4, “Periodic Maintenance
(Instructions for Continued Airworthiness),”
Ameri-King Corporation Document IM—451,
“INSTALLATION AND OPERATION
MANUAL,” Revision NC—4.1h, dated July 5,
2014; as applicable; and as required by
paragraph (h) of this AD. Do all applicable
corrective actions following 14 CFR
91.207(a), 14 CFR 91.207(f), and 14 CFR
135.168, as applicable, and other applicable
operating rules under subchapters F and G of
14 CFR chapter I (hereafter referred to as
“other applicable operating rules”) after
accomplishing the inspections, checks, tests,
and verifications. Repeat the inspections and
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applicable checks, tests, and verifications
thereafter at intervals not to exceed 12
months until the terminating action specified
in paragraph (j) of this AD is done. Operators
are not required to get replacement batteries
from Ameri-King Corporation.

(h) Additional Corrective Actions

(1) If, during any action required by
paragraph (g) of this AD, any ELT fails the
functional test specified in step 6., the
verification specified in step 7., or the
activation check specified in step 8., of
section 3.4, ‘“Periodic Maintenance,” of
Ameri-King Corporation Document IM—450,
“INSTALLATION & OPERATION
MANUAL,” Revision A, dated October 18,
1995, do the actions specified in paragraph
(h)(1)() or (h)(1)(ii) of this AD.

(i) Replace the affected Model AK-450—( )
ELT with a serviceable FAA-approved ELT as
specified in paragraph (i) of this AD
(“Definition of Serviceable FAA-approved
ELT”), following 14 CFR 91.207(a), 14 CFR
91.207(f), and 14 CFR 135.168, as applicable,
and other applicable operating rules.

(ii) Repair the ELT using approved
maintenance practices and following 14 CFR
91.207(a), 14 CFR 91.207(f), and 14 CFR
135.168, as applicable, and other applicable
operating rules.

(2) If, during any action required by
paragraph (g) of this AD, any ELT fails any
of the actions specified in paragraphs (h)(2)(i)
through (h)(2)(v) of this AD: Replace the
affected Model AK—-451—( ) ELT with a
serviceable FAA-approved ELT as specified
in paragraph (i) of this AD (“Definition of
Serviceable FAA-approved ELT”), following
14 CFR 91.207(a), 14 CFR 91.207(f), and 14
CFR 135.168, as applicable, and other
applicable operating rules; or repair the ELT
using approved maintenance practices and
following 14 CFR 91.207(a), 14 CFR 91.207(f),
and 14 CFR 135.168, as applicable, and other
applicable operating rules.

(i) The operational test specified in step
3.4.6 of section 3.4, “Periodic Maintenance
(Instructions for Continued Airworthiness),”
of Ameri-King Corporation Document IM—
451, “INSTALLATION AND OPERATION
MANUAL,” Revision NC—4.1h, dated July 5,
2014.

(ii) Any check specified in step 3.4.7 of
section 3.4, “Periodic Maintenance
(Instructions for Continued Airworthiness),”
of Ameri-King Corporation Document IM—
451, “INSTALLATION AND OPERATION
MANUAL,” Revision NC—4.1h, dated July 5,
2014.

(iii) The digital message verification
specified in step 3.4.8 of section 3.4,
“Periodic Maintenance (Instructions for
Continued Airworthiness),” of Ameri-King
Corporation Document IM—451,
“INSTALLATION AND OPERATION
MANUAL,” Revision NC—4.1h, dated July 5,
2014.

(iv) The registration verification specified
in step 3.4.9 of section 3.4, “Periodic
Maintenance (Instructions for Continued
Airworthiness),” of Ameri-King Corporation
Document IM—451, “INSTALLATION AND
OPERATION MANUAL,” Revision NC—4.1h,
dated July 5, 2014.

(v) The verification of the ELT and global
positioning system (GPS) interface specified

in step 3.4.10 of section 3.4, “Periodic
Maintenance (Instructions for Continued
Airworthiness),” of Ameri-King Corporation
Document IM—451, “INSTALLATION AND
OPERATION MANUAL,” Revision NC—4.1h,
dated July 5, 2014.

(3) If, during any action required by
paragraph (g) of this AD, any of the
discrepancies specified in paragraphs
(h)(3)() through (h)(3)(vi) of this AD are
found, repair all discrepancies using
approved maintenance practices and
following 14 CFR 91.207(a), 14 CFR 91.207(f),
and 14 CFR 135.168, as applicable, and other
applicable operating rules.

(i) Any unsecured fastener or mechanical
assembly.

(ii) Any cuts or abrasions on the coaxial
cable outer jacket.

(iii) Any corrosion on the “BNC”
connectors and mating plug on the antenna
and the ELT main unit.

(iv) Any wear or abrasion on the modular
cable outer jacket.

(v) Any corrosion on the jack and plug of
the modular connecting cable.

(vi) Any corrosion on the battery
compartment.

(i) Definition of Serviceable FAA-Approved
ELT

For the purposes of this AD, a serviceable
FAA-approved ELT is any FAA-approved
ELT other than a Model AK—450—( ) and AK—
451—( ) series ELT produced by Ameri-King
Corporation.

(j) Optional Terminating Action

Doing the applicable action specified in
paragraph (j)(1) or (j)(2) of this AD terminates
the actions required by paragraphs (g) and (h)
of this AD.

(1) For aircraft required by operating
regulations to be equipped with an ELT:
Replace the ELT with a serviceable FAA-
approved ELT as specified in paragraph (i) of
this AD (“Definition of Serviceable FAA-
approved ELT”).

(2) For aircraft not required by operating
regulations to be equipped with an ELT:
Replace the ELT with a serviceable FAA-
approved ELT as specified in paragraph (i) of
this AD (“Definition of Serviceable FAA-
approved ELT”). The ELT may be removed
as an alternative to the ELT replacement; if
an ELT is re-installed, it must be a
serviceable ELT as specified in paragraph (i)
of this AD (‘“Definition of Serviceable FAA-
approved ELT”).

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (1) of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager

of the local flight standards district office/
certificate holding district office.

(1) Related Information

For more information about this AD,
contact Gilbert Ceballos, Aerospace Engineer,
Systems and Equipment Branch, ANM-130L,
FAA, Los Angeles Aircraft Certification
Office (ACO), 3960 Paramount Boulevard,
Lakewood, CA 90712—4137; phone: 562—627—
5372; fax: 562—627-5210; email:
gilbert.ceballos@faa.gov.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Section 3.4, “Periodic Maintenance,”
Ameri-King Corporation Document IM—450,
“INSTALLATION & OPERATION
MANUAL,” Revision A, dated October 18,
1995.

(ii) Section 3.4, “Periodic Maintenance
(Instructions for Continued Airworthiness),
Ameri-King Corporation Document IM—451,
“INSTALLATION AND OPERATION
MANUAL,” Revision NC—4.1h, dated July 5,
2014.

(3) For service information identified in
this AD, contact Gilbert Ceballos, Aerospace
Engineer, Systems and Equipment Branch,
ANM-130L, FAA, Los Angeles Aircraft
Certification Office (ACO), 3960 Paramount
Boulevard, Lakewood, CA 90712—4137;
phone: 562-627-5372; fax: 562—-627-5210;
email: gilbert.ceballos@faa.gov.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

I

Issued in Renton, Washington, on July 19,
2017.

Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2017-16048 Filed 9-18-17; 8:45 am|
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Part 259

Guide Concerning Fuel Economy
Advertising for New Automobiles
AGENCY: Federal Trade Commission.

ACTION: Final rule; adoption of revised
guides.
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SUMMARY: The Federal Trade
Commission (“FTC” or “Commission’’)
issues final amendments to the Guide
Concerning Fuel Economy Advertising
for New Automobiles (“Fuel Economy
Guide” or “Guide”’) to address
advertising claims prevalent in the
market and harmonize with current
Environmental Protection Agency
(“EPA”) and National Highway Traffic
Safety Administration (“NHTSA”) fuel
economy labeling rules.

DATES: Effective October 19, 2017.

FOR FURTHER INFORMATION CONTACT:
Hampton Newsome, (202) 326—2889,
Attorney, Division of Enforcement,
Bureau of Consumer Protection, Federal
Trade Commission, Room C-9528, 600
Pennsylvania Avenue NW., Washington,
DC 20580.

SUPPLEMENTARY INFORMATION:

I. Background

In 1975, the Commission issued the
Fuel Economy Guide (16 CFR part 259)
(40 FR 42003 (Sep. 10, 1975)) to prevent
deceptive fuel economy advertising for
new automobiles and facilitate the use
of fuel efficiency information in
advertising. To accomplish these goals,
the Guide advises advertisers to disclose
established EPA fuel economy estimates
(e.g., miles per gallon or “MPG”)
whenever they make any fuel economy
claim based on those estimates. In
addition, if advertisers make claims
based on non-EPA tests, the Guide
advises them to disclose EPA-derived
information and provide details about
the non-EPA tests, such as the test’s
source, driving conditions, and vehicle
configurations.

The Guide helps advertisers avoid
deceptive or unfair fuel economy
claims.? It does not address the
adequacy of EPA fuel economy test
procedures or the accuracy of EPA label
content. Such issues fall within the
EPA’s purview and are generally outside
the Guide’s scope.

II. Guide Amendments

On June 6, 2016, the Commission
sought comment on proposed
amendments to the Guide (81 FR 36216)
(“2016 Notice’’). Consistent with the
Commission’s other guides, these
proposed changes updated the Guide’s
format with a list of general principles
to help advertisers avoid deceptive
practices and detailed examples to
illustrate those principles. Additionally,

1The Guide does not have the force and effect of
law and is not independently enforceable. However,
failure to comply with industry guides may be an
unfair or deceptive practice. The Commission can
take action if a business engages in unfair or
deceptive practices in violation of Section 5 of the
FTC Act (15 U.S.C. 45(a)).

the proposed amendments provided
guidance on claims involving EPA-
based MPG ratings, non-EPA tests,
vehicle configuration, fuel economy
range, and alternative fueled vehicles.
The Commission conducted Internet-
based research exploring consumer
perceptions of certain fuel economy
marketing claims.2 The Commission
based the proposed amendments on this
research, as well as the EPA and
NHTSA regulations, which have been
amended since the last Guide review.
The Commission received seven
comments in response.® Having
reviewed these comments, the
Commission now publishes its final
amendments to the Guide.

I1I. Issues Discussed in the Comments

As discussed below, the comments
addressed several issues, including the
Guide’s overall benefits, single mileage
claims, alternative fueled vehicle
claims, non-EPA estimates in
advertising, and the Guide’s format and
wording.

A. Guide Benefits

The commenters generally supported
the proposed Guide revisions. For
example, the Alliance noted that the
amendments ‘‘represent a constructive
revision.” Commenter Hilandera added
that the changes ““add transparency to
advertising by local dealers and national
media” and help consumers “evaluate
whether or not to purchase a particular
car model.” Commenters also
commended the FTC consumer
research. The Global Automakers stated
that the study results “allow for better,
data-based evaluation of advertising
statements, rather than speculating on
how consumers might interpret those
statements.” ¢ NADA noted the research
lends “‘support to several of the
proposed changes to the Guide.”

B. Single Mileage Claims

Background: The previous Guide
stated that, if an MPG claim involves
only city or only highway fuel economy,

2 Additional information about the study,
including the questionnaire and results, is available
on the FTC Web site. See https://www.ftc.gov/
policy/public-comments/initiative-663.

3The comments can be found at https://
www.ftc.gov/policy/public-comments/initiative-663.
They include: Consumer Federation of America
(CFA) and the Center for Auto Safety (CAS) (jointly)
(referred herein as “CFA”) (#13); National
Automobile Dealers Association (NADA) (#11);
Association of Global Automakers (Global
Automakers) #9; Auto Alliance (Alliance) (#10);
Growth Energy (#8); Isenberg (#6), and Hilandera
(#7).

4One commenter (Isenberg) noted that EPA and
FTC should improve fuel economy testing.
However, as explained above, testing accuracy falls
outside of the Guide’s scope.

the advertisement need only disclose
the corresponding EPA city or highway
estimate (16 CFR 259.2(a)(1)(ii)). In the
2016 Notice, the Commission did not
propose changing this approach. The
Commission explained that single
mileage (i.e., single driving mode)
claims are not likely to deceive
consumers as long as the advertisement
clearly identifies the type of estimate
(e.g., city, highway, or combined), and
the estimate matches the content of the
advertised claims. Moreover, consumers
have seen such estimates in advertising
and on EPA labels for decades. In light
of this consumer experience, the
Commission stated that it seems
unlikely that a single, clearly-identified
mileage estimate would lead to
deception.

The 2016 Notice further explained
that the FTC consumer study supports
the conclusion that consumers would
not be deceived. For example, when
shown a single highway mileage claim
(e.g., “This car is rated at 25 miles per
gallon on the highway according to the
EPA estimate”), the vast majority of
study respondents (74.6%) correctly
answered that the car would likely
achieve that MPG in highway driving,
and the responses for alternative
interpretations were low.5 The results
were similar when respondents were
asked about a claim for a combination
of city and highway driving.®

As the Commission explained, this
research suggests that single mileage
claims do not deceive consumers as
long as the claim specifies the mode of
driving involved (e.g., highway,
combined, etc.). Given the absence of
evidence demonstrating that such
claims are deceptive, the Commission
did not propose changes. Thus,
consistent with the previous Guide, the
Commission proposed a provision
(§ 259.4(c)) that continued to advise
marketers that EPA fuel economy
estimates should match the type of
driving claims (e.g., city, highway,
general, etc.) appearing in the
advertisements. For instance, if the
advertiser makes a city fuel economy
claim, it should disclose the city rating.
Likewise, where an advertiser makes a
general fuel economy claim, it should
disclose both the highway and city
rating (or combined) to prevent
deception.

5 See Q5c¢. The response results for other choices,
with no control, were: city rating (5.8%), combined
rating (10.7%), unsure (5.5%), and none of the
above (3.5%).

6 The results for Q5d were, not accounting for a
control: combined (76.6%), highway (10%), city
(4.2%), not sure (6.2%), and none of the above
(2.5%).
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Comments: The comments differed
about the proposed guidance for single
mileage claims. Some supported the
Commission’s proposal. For instance,
Global Automakers argued that the
consumer research supports the
Commission’s conclusion and that, after
40 years of federally-mandated fuel
economy information, “‘consumers are
very aware of the significance of city vs.
highway fuel economy estimates.”
However, CFA strongly disagreed,
arguing that a single city or highway
MPG number is deceptive.

According to CFA, advertisers’ failure
to disclose city or combined ratings
along with the highway rating
constitutes a material omission likely to
mislead consumers. In CFA’s view,
because no consistent relationship
exists between city and highway
estimates, consumers cannot infer one
of the ratings based solely on the other
or predict their own experience based
on a single rating. Accordingly, CFA
argued that automobile advertisers
should present both the highway and
city numbers, the combined, or all three
in their fuel economy advertising. As
detailed below, in support of this
position, CFA discussed the FTC’s
research, submitted its own research,
and highlighted additional arguments
supporting its contention that highway-
only MPG claims are misleading.

First, CFA addressed and critiqued
the FTC research and associated
analysis, claiming that the Commission
failed to highlight a key result and that
the study’s question ordering led to
biased responses. Specifically, CFA
argued the results of Question 6c reveal
that a single mileage claim is likely to
deceive a significant minority of
consumers. The question presented
respondents with a claim stating that
“This car is rated at 25 miles per gallon
on the highway according to the EPA
estimate” (Q6c) and then asked them
whether they would expect to achieve
that rating if they used the advertised
vehicle for all their driving. According
to the results, 20.7% of the respondents
said they would probably get 25 MPG
overall for all their driving. CFA
contended this result demonstrates that,
even if accompanied by a clear and
prominent disclaimer that applies only
to highway driving, a single mileage
number misleads a significant minority
of consumers into overestimating the
MPG they will achieve.

Additionally, CFA claimed the
questions most relevant to the single
mileage claim appeared after
“respondents had already experienced a
number of questions emphasizing the
distinction between highway and city

driving and estimates.” 7 CFA
contended the appearance of the city
and highway mileage claims earlier in
the questionnaire biased responses to
subsequent questions.

CFA also highlighted its own
research. Its national telephone survey
presented three questions. First, it
showed respondents an advertisement
stating ““31 miles per gallon EPA
highway estimate” and then asked
whether they would be more or less
likely to consider buying the vehicle if
that advertisement also stated ““19 miles
per gallon EPA city estimate.” Overall,
43% of respondents said the city
number would affect their behavior
(26% said it would make them less
likely to buy the car, while 17% said it
would make them more likely). CFA
asserted that, because over two-fifths of
the respondents said the city rating
disclosure would change their behavior,
advertising should present both
numbers.

Second, the CFA survey asked
respondents whether ““it is misleading
to allow advertisers to present only a
vehicle’s miles per gallon estimate for
highway driving.”” Before presenting
this question, the survey informed
participants that “[v]ehicles nearly
always get more miles per gallon, or
higher mileage per gallon, on highway
driving than on city driving.” Sixty four
percent of respondents indicated that
presenting only the highway number in
advertising is misleading. Third, the
CFA survey asked respondents which
type of claim (i.e., highway and city
MPG, combined MPG, city MPG only, or
highway MPG only) automobile
advertisers should be required to make
in “a fuel economy claim.” In response,
65% identified both highway and city,
23% pointed to a combined estimate,
6% to the city rating, and only 3% to
the highway number.

Finally, CFA made several additional
points. First, it explained that
consumers are less likely to drive on the
highway than in the city. It noted that,
in approximating typical consumer
driving patterns, the EPA combined
number assumes 45% highway driving
and 55% city driving. Second, it
presented data demonstrating that little
correlation exists for the majority of
vehicles between a vehicle’s highway
MPG and its corresponding city or
combined MPG. Given this variability,
CFA concluded that consumers cannot
accurately infer a model’s city or
combined MPG from a single highway
rating, and those who attempt to make
such an inference would be misled by

7 These prior questions included Q3b, Q3c—e, and
Q5a.

a single mileage number.8 CFA further
argued that, despite this variability, FTC
has concluded consumers have a
particular understanding of the
relationship between city and highway
ratings that leads them to “impute their
own expected mileage, or compare
mileages, based on just the highway
number.” CFA concluded that the city
and highway MPG figures together
allow consumers better to assess, based
on their own personal experience, MPG
differences among vehicles.

Discussion: Consistent with the
Commission’s previous guidance, the
final Guide does not advise against
advertisers making single mileage
claims.? Neither the FTC study nor the
comments provide clear evidence that
such claims are deceptive. As detailed
in the 2016 Notice, the FTC research
suggests single mileage claims do not
lead consumers to believe they will
achieve that rating in other modes of
driving. In addition, as discussed below,
such claims do not appear to constitute
a deceptive omission. While including
MPG ratings for multiple modes of
driving in advertising (e.g., disclosure of
both city and highway MPG, or
combined MPG) provides consumers
with more information about vehicle
fuel economy, the FTC Act requires
advertisers to disclose only information
that is necessary to prevent consumers
from being misled—not all information
that consumers may deem useful. As
discussed below, the Commission
disagrees with CFA’s interpretation of
the FTC study results. In addition,
CFA’s own research does not provide
convincing evidence of deception.

First, the Commission disagrees with
CFA'’s assertion that the question Q6
responses demonstrate a single mileage
claim deceives a significant minority of
consumers. Question Q6c specifically
asked respondents to read the statement
“This car is rated at 25 miles per gallon
on the highway according to the EPA
estimate,” and to choose a closed-ended
answer that “‘best describes what you
would expect to get if you used this car
for all your driving.” Respondents chose
from several close-ended answers
indicating whether their results, based
on their own driving, would be higher
than, lower than, or similar to the
advertised rating. As CFA noted, 20.7%

8 Likewise, CFA asserted that the appearance of
the city rating only in an advertisement is equally
misleading. However, CFA stated that “[i]f the FTC
were to allow only one number, which we don’t
recommend, in order to avoid deception, they
should only allow just the city as that is the
condition under which most people drive,
according to the EPA.”

9 The final Guide continues to advise against
unqualified mileage claims that fail to specify
driving mode (e.g., 46 MPG) (§ 259.4(c)).
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of participants responded, “I would
probably get 25 miles per gallon.” In
CFA’s view, this figure demonstrates
that the claim deceived a significant
minority because these participants
believed the highway rating would be
achieved in all of their driving.

However, the responses to Q6 do not
provide a reliable measure of whether a
highway-driving claim leads
respondents to take away a false or
misleading claim about ratings for other
driving modes. First, because the survey
asked respondents to consider their own
driving habits, some portion of this 20%
may be consumers who drive a lot on
the highway. Those consumers’ answers
do not demonstrate that the disclosure
was deceptive. Second, because there is
no control for these particular results,
some portion of the answers likely
represents random guessing, confusion
about the question, or other factors
absent in a real-world advertising
context.1® Thus, although comparing
responses across questions Q6a—c helps
to gauge how respondents’ expectations
for their own mileage may generally
differ depending on the claim, the
responses to these individual questions,
considered in isolation, do not provide
meaningful, specific measures of
whether any of these claims are false or
misleading.

Second, contrary to the commenters’
suggestions, the question sequence in
the FTC study is unlikely to have
significantly impacted the research
results. According to CFA, questions
involving different driving modes
appeared early in the survey. In its
view, these questions ““sensitized” (or
“educated”) participants and caused
them to answer later questions about
driving modes differently than they
would have if they had not been
exposed to these prior questions. CFA
pointed to three examples of questions
appearing early in the study (Q3b, Q3c—
e, and QQ5a) that, in its view, tainted
later results. However, the questions
themselves did not mention different
driving modes. Additionally, two of
these three examples (Q3b and Q5a)
were open-ended questions, where
participants typed their answers into a
blank text box.1* Though some

10 See, e.g., Diamond, Shari S. “Reference Guide
on Survey Research.” Reference Manual on
Scientific Evidence, Third Edition, Federal Judicial
Center, 359—424, https://www.fjc.gov/sites/default/
files/2015/SciMan3D01.pdyf.

11 Terms listed in the questionnaire codebook
(e.g., “highway” in Question 18) may have
suggested that these questions presented
respondents with specific answer choices (i.e., were
close-ended). In fact, the terms listed in the
codebook are the code categories used to sort
respondents’ individual answers to these open-
ended questions.

respondents mentioned highway and
city driving in their typed responses, no
respondent could see any answer other
than their own. Therefore, the questions
could not have sensitized study
participants.

Additionally, the other example
offered by the commenters, Q3c—3e
(each respondent answered only one of
these), is unlikely to have biased
respondents. These questions displayed
several closed-ended answers, one of
which read, ““This model gets up to 30
miles per gallon depending on whether
it’s highway or city driving.” The
questions did not specify whether one
mode of driving yields different mileage
than the other.12 Despite the mention of
highway and city driving, it is unlikely
the mention of these modes of driving
biased respondents in answering
subsequent questions. For decades,
miles per gallon ratings for highway and
city driving have been familiar concepts
in advertising. These ratings routinely
appear in television advertising, on Web
sites, and on vehicle labels in
showrooms. Thus, the reference to
modes of driving is not likely to be
novel to typical consumers, particularly
the recent or prospective car purchasers
who participated in the study.
Accordingly, the limited mention of
driving modes in this prior question is
unlikely to have affected significantly
respondents’ subsequent answers.

Third, several aspects of the CFA
study reduce its utility in addressing the
question at hand. For instance, CFA’s
first study question, QE1, asked whether
adding a city rating to a highway rating
claim would change the likelihood
participants would purchase a
particular car. As constructed, the
question merely provides evidence that
the city mileage rating may be useful to
the consumer’s decision. It does not
demonstrate that the highway rating,
standing alone, is deceptive. In
addition, the two other principal
questions in the study (questions QE2
and QE3) sought the respondents’
personal opinions about whether certain
claims would be misleading or
desirable. Such opinion questions do
not furnish reliable evidence about
deception because they rely on
respondents’ opinions about the claim’s
effects, as well as their own
understanding of what deception
means. QE3 is additionally problematic
because it asks respondents only to
identify disclosures that “auto
advertisers should be required to

12 Although consumers may have their own
preconceived notions about the significance of
different fuel economy ratings, the question itself
did not provide such information.

include if making a fuel economy
claim,” even though consumers could
have various reasons other than the
prevention of deception for wanting
advertisers to disclose this information.
Finally, the study’s lack of control
questions reduces its usefulness,
particularly given that CFA’s questions
seek respondents’ personal opinions, as
discussed above.

Fourth, CFA argued that a highway
mileage-only claim constitutes a
misleading omission because consumers
are not aware that city ratings can be
substantially lower than highway
numbers and, instead, believe a city
rating can be derived from the vehicle’s
highway number. As CFA explained, no
consistent relationship exists between
city and highway ratings among models
on the market.?? Compared to the
highway ratings, city ratings can be
much lower, slightly lower, and even
greater in some cases. These facts do not
demonstrate that single mileage claims
are deceptive. In its Policy Statement on
Deception, the Commission explained
that a “misleading omission occurs
when qualifying information necessary
to prevent a practice, claim,
representation, or reasonable
expectation or belief from being
misleading is not disclosed.” 14 In this
case, the FTC research suggests that
consumers are not misled by stand-
alone highway mode claims. As
discussed above, the CFA research does
not clearly indicate otherwise.
Additionally, there is no clear
indication consumers misperceive the
relationship between city and highway
ratings in a particular way that renders
otherwise truthful highway mileage
claims misleading. In fact, given the

13 CFA asserted that the FTC has concluded
consumers have a particular understanding of the
relationship between city and highway ratings that
leads them to “impute their own expected mileage,
or compare mileages, based on just the highway
number.” Although the Commission observed that
many respondents expect the combined MPG to be
lower than highway (81 FR at 36220, n. 31), the
Commission did not intend to imply that
consumers can impute the combined or city MPG
based on the highway number.

14 See FTC Policy Statement on Deception,
appended to Cliffdale Associates, Inc., 103 F.T.C.
110, 174 (1984) (https://www.ftc.gov/public-
statements/1983/10/ftc-policy-statement-deception)
(“Deception Policy Statement”). “In determining
whether an omission is deceptive, the Commission
will examine the overall impression created by a
practice, claim, or representation. For example, the
practice of offering a product for sale creates an
implied representation that it is fit for the purposes
for which it is sold. Failure to disclose that the
product is not fit constitutes a deceptive
omission. . . . Omissions may also be deceptive
where the representations made are not literally
misleading, if those representations create a
reasonable expectation or belief among consumers
which is misleading, absent the omitted
disclosure.” Id. at n. 4.


https://www.ftc.gov/public-statements/1983/10/ftc-policy-statement-deception
https://www.ftc.gov/public-statements/1983/10/ftc-policy-statement-deception
https://www.fjc.gov/sites/default/files/2015/SciMan3D01.pdf
https://www.fjc.gov/sites/default/files/2015/SciMan3D01.pdf
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wide, longstanding availability of
highway and city mileage ratings in the
market, such misperception seems
unlikely.

C. Alternative Fuels

Background: The proposed Guide
amendments advise marketers that, if a
flexible fueled vehicle (FFV)
advertisement mentions the vehicle’s
flexible fuel capability and makes a fuel
economy claim, it should include the
EPA fuel economy estimates for both
gasoline and alternative fuel operation.
The proposed Guide further explains
that, without such disclosures,
consumers may assume the advertised
MPG rating applies both to gasoline and
alternative fuel operation.

Comments: The comments raised two
concerns about this guidance. First, the
Alliance asked the Commission to
clarify that advertisers may provide only
one fuel economy rating for FFVs if the
advertisement clearly states the rating
applies to gasoline operation. In the
Alliance’s view, the manufacturer
should be able to highlight the vehicle’s
rating under a single fuel without
adding unnecessary wording to disclose
both fuel ratings. According to the
Alliance, such claims are not deceptive
as long as “‘the advertised rating cannot
reasonably be understood by the
consumer to apply to both fuels.”

Second, the Global Automakers and
the Alliance asked for clarification that
the proposed flex-fuel guidance does
not apply to plug-in hybrids (PHEVs),
which are rated for both charge-
depleting (expressed in MPGe) and
charge-sustaining operation. These
commenters noted that the Commission
did not propose advising advertisers to
disclose MPGe in advertising for electric
vehicles because it is unclear whether
such disclosures are essential to
preventing deception and whether
consumers understand and use such
disclosures.>

Discussion: The Commission has
modified the FFV guidance to address
the Alliance’s suggestion regarding
qualifications for FFV gasoline mileage
claims. We agree that a clear and
prominent disclosure limited to gasoline
operation may obviate the need to

15 Growth Energy also asked for clarification that
the proposed Guide amendments do not create any
changes to the EPA-required labels. They do not. In
addition, Growth Energy asked whether the Guide
“in any way limit truthful and substantiated
statements an advertiser may make regarding the
benefits of FFVs,” such as environmental benefits.
The Guide does not specifically address claims
outside of the fuel economy context. However,
marketers may wish to consult additional
Commission guidance, such as the Guides for the
Use of Environmental Marketing Claims (Green
Guides) (16 CFR part 260).

disclose the vehicle’s alternative fuel
mileage. The final amendments contain
language acknowledging this
possibility.16 In addition, in response to
comments about PHEVs, the
Commission has modified the final
Guide to clarify the example does not
apply to such vehicles.

D. Non-EPA Estimates

Background: Since its initial
publication, the Guide has addressed
fuel economy claims based on non-EPA
tests. In issuing the Guide in 1975, the
Commission explained that ‘‘the use in
advertising of fuel economy results
obtained from disparate test procedures
may unfairly and deceptively deny to
consumers information which will
enable them to compare advertised
automobiles on the basis of fuel
economy.” 17 The current Guide advises
advertisers to provide several
disclosures whenever they make a fuel
economy claim based on non-EPA
information. Specifically, § 259.2(c)
states that fuel economy claims based
on such information should: (1) Disclose
the corresponding EPA estimates with
more prominence than other estimates;
(2) identify the source of the non-EPA
information; and (3) disclose how the
non-EPA test differs from the EPA test
in terms of driving conditions and other
relevant variables.

In its 2016 Notice, the Commission
did not propose changing this approach.
The Commission identified no evidence
that fuel economy claims are deceptive
if accompanied by the clear and
prominent disclosures described above.
Therefore, consistent with the previous
Guide, the proposed Guide
recommended specific disclosures
related to non-EPA claims to reduce the
possibility of deception.?8 Finally, the
previous Guide addressed the relative
size and prominence of fuel economy
claims based on non-EPA and EPA
estimates in television, radio, and print
advertisements. The Commission
proposed retaining this guidance but
also clarifying that it applies to any
advertising medium (not solely
television, radio, and print).

Comments: Though the comments
generally supported the guidance on
non-EPA estimates, they raised two
issues. First, the Alliance explained
that, although such claims are not
common, advertisers believe actual
driving results achieved under
controlled conditions other than the

16 See § 259.4(j).

1740 FR 42003 (Sept. 10, 1975).

18 The guidance assumes that the advertised non-
EPA estimates are not identical to the EPA
estimates.

EPA testing methodology may be
valuable to consumers in some
circumstances. Both the Alliance and
the Global Automakers noted that,
under limited conditions, manufacturers
may want to use non-EPA claims prior
to a new vehicle launch when the
formal EPA estimates are not yet
available. In this case, a manufacturer
may give its projection of the
anticipated EPA estimates based on its
testing using the EPA methodology. If
such estimates are clearly identified as
projections, the commenters asserted
they are not deceptive.

Second, Global Automakers noted
that, in some cases, a manufacturer may
wish to include actual on-road test
results from reputable organizations to
provide additional information
regarding the vehicle’s fuel economy. In
explaining the road test procedures and
conditions, according to Global
Automakers, it should be sufficient to
simply state that the data is generated
through on-road tests and specify the
organization that conducted the tests,
without providing extensive details
regarding the test procedures and
conditions.

Discussion: In the final Guide, the
Commission has not changed the non-
EPA claims section. Specifically, the
final Guide does not address the use of
“preliminary” test results in advertising.
It is not clear how consumers interpret
such claims. In addition, the
Commission disagrees with Global
Automakers regarding disclosures for
advertisements containing ‘“‘on-road”
test results. Without the full set of
disclosures recommended by the Guide,
it is not clear whether consumers will
understand that such “road test” results
are inconsistent with the EPA-approved
ratings. Given this uncertainty as to
what consumers would take away from
preliminary test results in advertising,
the Commission has decided not to alter
the non-EPA claims section.

E. Guide Format and Language

Background: The Commission
proposed improving the Guide’s format
by making it consistent with recently
amended FTC guides, such as the
Guides for the Use of Environmental
Marketing Claims.19 Under this
approach, the Guide includes a list of
general principles to help advertisers
avoid deceptive practices with detailed
examples to illustrate those principles.

Comments: The commenters generally
agreed with, or did not comment on, the
revised format. CFA, however, raised
concerns about the language used to

19 See Guides for the Use of Environmental
Marketing Claims (Green Guides) (16 CFR part 260).
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identify deceptive claims in the
proposed Guide examples.20 It noted
that, the conclusions in several
examples state that the claim in
question is “likely”” to be deceptive.
CFA noted this approach conflicts with
the Green Guides, which generally
states the example claims “are”
deceptive. In the commenters’ view, the
weaker language in the reformatted
Guide serves neither businesses, which
seek clear, firm guidance, nor
consumers who may fall victim to
unscrupulous businesses that make
claims inconsistent with the Guides and
then point to the Guides’ vagueness as
a defense. CFA further stated that the
lack of clarity hampers the enforcement
efforts of state and local consumer
protection agencies and private
attorneys.2?

Discussion: The Commission agrees
that the guidance should be consistent
with similar documents such as the
Green Guides (16 CFR part 260) and
Endorsement Guides (16 CFR part 255).
Because these guides reflect the
Commission’s understanding of how
consumers are likely to interpret the
applicable claims, it is reasonable to
follow a consistent format for the
examples in each. The guides set forth
general principles, together with
instructive examples, designed to help
marketers avoid deceptive claims.
However, as noted in the guides
themselves, determinations regarding
particular claims will depend on the
specific advertisement at issue.22
Nevertheless, to ensure consistency
with other guidance and avoid
confusion, the Commission has
modified the examples in the final
Guide consistent with the commenters’
suggestion.

20 The Alliance agreed with the Commission’s
decision not to provide specific guidance related to
fuel economy claims in limited-format advertising.
Interested parties may contact the FTC to discuss
specific limited-format situations as they arise.
Further developments in this area may suggest the
need for the development of additional guidelines
in the future.

21CFA also recommended that the Commission
replace the phrase “‘estimated MPG”” with “fuel
economy claim” in proposed § 259.3. The
Commission has made this change to clarify the
guidance’s breadth. In addition, CFA recommended
the section clarify that if a MPG number appears in
an advertisement, the qualifying information
recommended by the Guides (e.g., EPA estimate)
should be clearly, conspicuously, and prominently
displayed adjacent to the MPG number. The final
Guide does not include such a change because the
guidance already states such disclosures should
appear in “close proximity” to the claim.

22]n determining whether an advertisement,
including its format, misleads consumers, the
Commission considers the overall “net impression”
it conveys. See Deception Policy Statement, 103
F.T.C. at 175.

List of Subjects in 16 CFR Part 259

Advertising, Fuel economy, Trade
practices.

Final Amendments

m For the reasons set forth in the
preamble, the Commission revises 16
CFR part 259 to read as follows:

PART 259—GUIDE CONCERNING
FUEL ECONOMY ADVERTISING FOR
NEW AUTOMOBILES

Sec.

259.1
259.2
259.3
259.4

Authority: 15 U.S.C. 41-58.

§259.1 Purpose.

The Guide in this part contains
administrative interpretations of laws
enforced by the Federal Trade
Commission. Specifically, the Guide
addresses the application of Section 5 of
the FTC Act (15 U.S.C. 45) to the use of
fuel economy information in advertising
for new automobiles. This guidance
provides the basis for voluntary
compliance with the law by advertisers
and endorsers. Practices inconsistent
with this Guide may result in corrective
action by the Commission under Section
5 if, after investigation, the Commission
has reason to believe that the practices
fall within the scope of conduct
declared unlawful by the statute. The
Guide sets forth the general principles
that the Commission will use in such an
investigation together with examples
illustrating the application of those
principles. The Guide does not purport
to cover every possible use of fuel
economy in advertising. Whether a
particular advertisement is deceptive
will depend on the specific
advertisement at issue.

Purpose.

Definitions.

Qualifications and disclosures.
Advertising guidance.

§259.2 Definitions.

For the purposes of this part, the
following definitions shall apply:

Alternative fueled vehicle. Any
vehicle that qualifies as a covered
vehicle under part 309 of this chapter.

Automobile. Any new passenger
automobile, medium duty passenger
vehicle, or light truck for which a fuel
economy label is required under the
Energy Policy and Conservation Act (42
U.S.C. 32901 et seq.) or rules
promulgated thereunder, the equitable
or legal title to which has never been
transferred by a manufacturer,
distributor, or dealer to an ultimate
purchaser or lessee. For the purposes of
this part, the terms ““vehicle” and “car”
have the same meaning as
“automobile.”

Dealer. Any person located in the
United States or any territory thereof
engaged in the sale or distribution of
new automobiles to the ultimate
purchaser.

EPA. The U.S. Environmental
Protection Agency.

EPA city fuel economy estimate. The
city fuel economy determined in
accordance with the city test procedure
as defined and determined pursuant to
40 CFR part 600, subpart D.

EPA combined fuel economy estimate.
The fuel economy value determined for
a vehicle (or vehicles) by harmonically
averaging the city and highway fuel
economy values, weighted 0.55 and 0.45
respectively, determined pursuant to 40
CFR part 600, subpart D.

EPA driving range estimate. An
estimate of the number of miles a
vehicle will travel between refueling as
defined and determined pursuant to 40
CFR part 600, subpart D.

EPA fuel economy estimate. The
average number of miles traveled by an
automobile per volume of fuel
consumed (i.e., Miles-Per-Gallon
(“MPG”) rating) as calculated under 40
CFR part 600, subpart D.

EPA highway fuel economy estimate.
The highway fuel economy determined
in accordance with the highway test
procedure as defined and determined
pursuant to 40 CFR part 600, subpart D.

Flexible fueled vehicle. Any motor
vehicle (or motor vehicle engine)
engineered and designed to be operated
on any mixture of two or more different
fuels.

Fuel. (1) Gasoline and diesel fuel for
gasoline- or diesel-powered
automobiles;

(2) Electricity for electrically-powered
automobiles;

(3) Alcohol for alcohol-powered
automobiles;

(4) Natural gas for natural gas-
powered automobiles; or

(5) Any other fuel type used in a
vehicle for which EPA requires a fuel
economy label under 40 CFR part 600,
subpart D.

Manufacturer. Any person engaged in
the manufacturing or assembling of new
automobiles, including any person
importing new automobiles for resale
and any person who acts for, and is
under the control, of such manufacturer,
assembler, or importer in connection
with the distribution of new
automobiles.

Model type. A unique combination of
car line, basic engine, and transmission
class as defined by 40 CFR part 600,
subpart D.

Ultimate purchaser or lessee. The first
person, other than a dealer purchasing
in his or her capacity as a dealer, who
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in good faith purchases a new
automobile for purposes other than
resale or leases such vehicle for his or
her personal use.

Vehicle configuration. The unique
combination of automobile features, as
defined in 40 CFR part 600.

§259.3 AQualifications and disclosures.
To prevent deceptive claims,
qualifications and disclosures should be
clear, prominent, and understandable.
To make disclosures clear and
prominent, marketers should use plain
language and sufficiently large type for
a person to see and understand them,
should place disclosures in close
proximity to the qualified claim, and
should avoid making inconsistent
statements or using distracting elements
that could undercut or contradict the
disclosure. The disclosures should also
appear in the same format as the claim.
For example, for television
advertisements, if the fuel economy
claim appears in the video, the
disclosure recommended by this Guide
should appear in the visual format; if
the fuel economy claim is audio, the
disclosure should be in audio.

§259.4 Advertising guidance.

(a) Misrepresentations. It is deceptive
to misrepresent, directly or by
implication, the fuel economy or driving
range of an automobile.

(b) General fuel economy claims.
General unqualified fuel economy
claims, which do not reference a
specific fuel economy estimate, likely
convey a wide range of meanings about
a vehicle’s fuel economy relative to
other vehicles. Such claims, which
inherently involve comparisons to other
vehicles, can mislead consumers about
the vehicle class included in the
comparison, as well as the extent to
which the advertised vehicle’s fuel
economy differs from other models.
Because it is highly unlikely that
advertisers can substantiate all
reasonable interpretations of these
claims, advertisers making general fuel
economy claims should disclose the
advertised vehicle’s EPA fuel economy
estimate in the form of the EPA MPG
rating.

Example 1: A new car advertisement states:
“This vehicle gets great mileage.” The claim
is likely to convey a variety of meanings,
including that the vehicle has a better MPG
rating than all or almost all other cars on the
market. However, the advertised vehicle’s
EPA fuel economy estimates are only slightly
better than the average vehicle on the market.
Because the advertiser cannot substantiate
that the vehicle’s rating is better than all or
almost all other cars on the market, the
advertisement is deceptive. In addition, the
advertiser may not be able to substantiate

other reasonable interpretations of the claim.
To avoid deception, the advertisement
should disclose the vehicle’s EPA fuel
economy estimate (e.g., “EPA-estimated 27
combined MPG”).

Example 2: An advertisement states: “This
car gets great gas mileage compared to other
compact cars.” The claim is likely to convey
a variety of meanings, including that the
vehicle gets better gas mileage than all or
almost all other compact cars. However, the
vehicle’s EPA fuel economy estimates are
only slightly better than average compared to
other models in its class. Because the
advertiser cannot substantiate that the
vehicle’s rating is better than all or almost all
other compact cars, the advertisement is
deceptive. In addition, the advertiser may not
be able to substantiate other reasonable
interpretations of the claim. To address this
problem, the advertisement should disclose
the vehicle’s EPA fuel economy estimate.

(c) Matching the EPA estimate to the
claim. EPA fuel economy estimates
should match the mode of driving claim
appearing in the advertisement. If they
do not, consumers are likely to associate
the stated fuel economy estimate with a
different type of driving. Specifically, if
an advertiser makes a city or a highway
fuel economy claim, it should disclose
the corresponding EPA-estimated city or
highway fuel economy estimate. If the
advertiser makes both a city and a
highway fuel economy claim, it should
disclose both the EPA estimated city
and highway fuel economy rating. If the
advertiser makes a general fuel economy
claim without specifically referencing
city or highway driving, it should
disclose the EPA combined fuel
economy estimate, or, alternatively,
both the EPA city and highway fuel
economy estimates.

Example 1: An automobile advertisement
states that model “XYZ gets great gas mileage
in town.” However, the advertisement does
not disclose the EPA city fuel economy
estimate. Instead, it only discloses the EPA
highway fuel economy estimate, which is
higher than the model’s city estimate. This
claim likely conveys to a significant
proportion of reasonable consumers that the
highway estimate disclosed in the
advertisement applies to city driving. Thus,
the advertisement is deceptive to consumers.
To remedy this problem, the advertisement
should disclose the EPA city fuel economy
estimate (e.g., 32 MPG in the city according
to the EPA estimate”).

Example 2: A new car advertisement states
that model “XZA gives you great gas
mileage” but only provides the EPA highway
fuel economy estimate. Given the likely
inconsistency between the general fuel
economy claim, which does not reference a
specific type of driving, and the disclosed
EPA highway estimate, the advertisement is
deceptive to consumers. To address this
problem, the advertisement should disclose
the EPA combined estimate (e.g., “37 MPG
for combined driving according to the EPA

estimate’’), or both the EPA city and highway
fuel economy estimates.

Example 3: An advertisement states:
“according to EPA estimates, new cars in this
class are rated at between 20 and 32 MPG,
while the EPA estimate for this car is an
impressive 35 MPG highway.” The
advertisement is likely to imply that the 20
to 32 MPG range and 35 MPG estimate are
comparable. In fact, the “20 and 32 MPG”
range reflects EPA city estimates. Therefore,
the advertisement is deceptive. To address
this problem, the advertisement should only
provide an apples-to-apples comparison—
either using the highway range for the class
or using the city estimate for the advertised
vehicle.

(d) Identifying fuel economy and
driving range ratings as estimates.
Advertisers citing EPA fuel economy or
driving range figures should disclose
that these numbers are estimates.
Without such disclosures, consumers
may incorrectly assume that they will
achieve the mileage or range stated in
the advertisement. In fact, their actual
mileage or range will likely vary for
many reasons, including driving
conditions, driving habits, and vehicle
maintenance. To address potential
deception, advertisers may state that the
values are “EPA estimate(s),” or use
equivalent language that informs
consumers that they will not necessarily
achieve the stated MPG rating or driving
range.

Example 1: An automobile manufacture’s
Web site states, without qualification, “This
car gets 40 MPG on the highway.” The claim
likely conveys to a significant proportion of
reasonable consumers that they will achieve
40 MPG driving this vehicle on the highway.
The advertiser based its claim on an EPA
highway estimate. However, EPA provides
that estimate primarily for comparison
purposes—it does not necessarily reflect real
world driving results. Therefore, the claim is
deceptive. In addition, the use of the term
“gets,” without qualification, may lead some
consumers to believe not only that they can,
but will consistently, achieve the stated
mileage. To address these problems, the
advertisement should clarify that the MPG
value is an estimate by stating “EPA
estimate’” or equivalent language.

(e) Disclosing EPA test as source of
fuel economy and driving range
estimates. Advertisers citing any EPA
fuel economy or driving range figures
should identify EPA as the source of the
test so consumers understand that the
estimate is comparable to EPA estimates
for competing models. Doing so
prevents deception by ensuring that
consumers do not associate the claimed
ratings with a test other than the EPA-
required procedures. Advertisers may
avoid deception by stating that the
values are “EPA estimate(s),” or
equivalent language that identifies the
EPA test as the source.
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Example 1: A radio commercial for the
“XTQ” car states that the vehicle “is rated at
an estimated 28 MPG in the city’” but does
not disclose that an EPA test is the source of
this MPG estimate. This advertisement may
convey that the source of this test is an entity
other than EPA. To avoid deception, the
advertisement should state that the MPG
figures are EPA estimates.

(f) Specifying driving modes for fuel
economy estimates. If an advertiser cites
an EPA fuel economy estimate, it should
identify the particular type of driving
associated with the estimate (i.e.,
estimated city, highway, or combined
MPG). Advertisements failing to do so
can deceive consumers who incorrectly
assume the disclosure applies to a
specific type of driving, such as
combined or highway, which may not
be the driving type the advertiser
intended. Thus, such consumers may
believe the model’s fuel economy rating
is higher than it actually is.

Example 1: A television commercial for the
car model “ZTA” informs consumers that the
ZTA is rated at “25 miles per gallon
according to the EPA estimate” but does not
disclose whether this number is a highway,
city, or combined estimate. The
advertisement likely conveys to a significant
proportion of reasonable consumers that the
25 MPG figure reflects normal driving (i.e., a
combination of city and highway driving),
not the highway rating as intended by the
advertiser. In fact, the 25 MPG rating is the
vehicle’s EPA highway estimate. Therefore,
the advertisement is deceptive.

(g) Within vehicle class comparisons.
If an advertisement contains an express
comparative fuel economy claim where
the relevant comparison is to any group
or class, other than all available
automobiles, the advertisement should
identify the group or class of vehicles
used in the comparison. Without such
qualifying information, many
consumers are likely to assume that the
advertisement compares the vehicle to
all new automobiles.

Example 1: An advertisement claims that
sports car X “outpaces other cars’ gas
mileage.” The claim likely conveys a variety
of meanings to a significant proportion of
reasonable consumers, including that this
vehicle has a higher MPG rating than all or
almost all other vehicles on the market.
Although the vehicle’s MPG rating compares
favorably to other sports cars, its fuel
economy is only better than roughly half of
all new automobiles on the market.
Therefore, the claim is deceptive.

(h) Comparing different model types.
Fuel economy estimates are assigned to
specific model types under 40 CFR part
600, subpart D (i.e., unique
combinations of car line, basic engine,
and transmission class). Therefore,
advertisers citing MPG ratings for
certain models should ensure that the

rating applies to the model type
depicted in the advertisement. It is
deceptive to state or imply that a rated
fuel economy figure applies to a vehicle
featured in an advertisement if the
estimate does not apply to vehicles of
that model type.

Example 1: A manufacturer’s
advertisement states that model “PDQ” gets
“great gas mileage” but depicts the MPG
numbers for a similar model type known as
the “Econo-PDQ.” The advertisement is
likely to convey that the claimed MPG rating
applies to all types of the PDQ model.
However, the “Econo-PDQ” has a better fuel
economy rating than other types of the
“PDQ” model. Therefore, the advertisement
is deceptive.

(i) “Up to” claims. Advertisers should
avoid using the term “up to” without
adequate explanatory language if they
intend to communicate that certain
versions of a model (i.e., model types)
are rated at a stated fuel economy
estimate. A significant proportion of
reasonable consumers are likely to
interpret such claims to mean that the
stated MPG can be achieved if the
vehicle is driven under certain
conditions. Therefore, to address the
risk of deception, advertisers should
qualify the claim by clearly and
prominently disclosing the stated MPG
applies to a particular vehicle model
type.

Example 1: An advertisement states,
without further explanation, that a vehicle
model VXR will achieve “up to 40 MPG on
the highway.” The advertisement is based on
a particularly efficient type of this model,
with specific options, with an EPA highway
estimate of 40 MPG. However, other types of
model VXR have lower EPA MPG estimates.
A significant proportion of reasonable
consumers likely interpret the “up to”” claim
as applying to all VXR model types.
Therefore, the advertisement is deceptive. To
address this problem, the advertisement
should clearly and prominently disclose that
the 40 MPG rating does not apply to all
model types of the VXR or use language other
than ““up to” that better conveys the claim.

(j) Claims for flexible-fueled vehicles.
Advertisements for flexible-fueled
vehicles should not mislead consumers
about the vehicle’s fuel economy when
operated with alternative fuel. If an
advertisement for a flexible-fueled
vehicle (other than a plug-in hybrid
electric vehicle) mentions the vehicle’s
flexible-fuel capability and makes a fuel
economy claim, it should clearly and
prominently qualify the claim to
identify the type of fuel used. Without
such qualification, consumers are likely
to take away that the stated fuel
economy estimate applies to both
gasoline and alternative fuel operation.

Example 1: An automobile advertisement
states: “This flex-fuel powerhouse has a 30

MPG highway rating according to the EPA
estimate.” The advertisement likely implies
that the 30 MPG rating applies to both
gasoline and alternative fuel operation. In
fact, the ethanol EPA estimate for this vehicle
is 25 MPG. Therefore, the advertisement is
deceptive. To address this problem, the
advertisement could clearly and prominently
qualify the claim or disclose the MPG ratings
for both gasoline and alternative fuel
operation.

(k) General driving range claims.
General unqualified driving range
claims, which do not reference a
specific driving range estimate, are
difficult for consumers to interpret and
likely convey a wide range of meanings
about a vehicle’s range relative to other
vehicles. Such claims, which inherently
involve comparisons to other vehicles,
can mislead consumers about the
vehicle class included in the
comparison as well as the extent to
which the advertised vehicle’s driving
range differs from other models.
Consumers may take away a range of
reasonable interpretations from these
claims. To avoid possible deception,
advertisers making general driving range
claims should disclose the advertised
vehicle’s EPA driving range estimate.

Example 1: An advertisement for an
electric vehicle states: ““This car has a great
driving range.” This claim likely conveys a
variety of meanings, including that the
vehicle has a better driving range than all or
almost all other electric vehicles. However,
the EPA driving range estimate for this
vehicle is only slightly better than roughly
half of all other electric vehicles on the
market. Because the advertiser cannot
substantiate that the vehicle’s driving range
is better than all or almost all other electric
vehicles, the advertisement is deceptive. In
addition, the advertiser may not be able to
substantiate other reasonable interpretations
of the claim. To address this problem, the
advertisement should disclose the vehicle’s
EPA driving range estimate (e.g., “EPA-
estimated range of 70 miles per charge”).

(1) Use of non-EPA estimates—(1)
Disclosure content. Given consumers’
exposure to EPA estimated fuel
economy values over the last several
decades, fuel economy and driving
range estimates derived from non-EPA
tests can lead to deception if consumers
understand such estimates to be fuel
economy ratings derived from EPA-
required tests. Accordingly, advertisers
should avoid such claims and disclose
the EPA fuel economy or driving range
estimates. However, if an advertisement
includes a claim about a vehicle’s fuel
economy or driving range based on a
non-EPA estimate, advertisers should
disclose the EPA estimate and disclose
with substantially more prominence
than the non-EPA estimate:
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(i) That the fuel economy or driving
range information is based on a non-
EPA test;

(ii) The source of the non-EPA test;

(iii) The EPA fuel economy estimates
or EPA driving range estimates for the
vehicle; and

(iv) All driving conditions or vehicle
configurations simulated by the non-
EPA test that are different from those
used in the EPA test. Such conditions
and variables may include, but are not
limited to, road or dynamometer test,
average speed, range of speed, hot or
cold start, temperature, and design or
equipment differences.

(2) Disclosure format. The
Commission regards the following as
constituting “substantially more
prominence’:

(i) For visual disclosures on television.
If the fuel economy claims appear only
in the visual portion, the EPA figures
should appear in numbers twice as large
as those used for any other estimate, and
should remain on the screen at least as
long as any other estimate. Each EPA
figure should be broadcast against a
solid color background that contrasts
easily with the color used for the
numbers when viewed on both color
and black and white television.

(ii) For audio disclosures. For radio
and television advertisements in which
any other estimate is used only in the
audio, equal prominence should be
given to the EPA figures. The
Commission will regard the following as
constituting equal prominence: The EPA
estimated city and/or highway MPG
should be stated, either before or after
each disclosure of such other estimate,
at least as audibly as such other
estimate.

(iii) For print and Internet disclosures.
The EPA figures should appear in
clearly legible type at least twice as
large as that used for any other estimate.
The EPA figures should appear against
a solid color, and contrasting
background. They may not appear in a
footnote unless all references to fuel
economy appear in a footnote.

Example 1: An Internet advertisement
states: “Independent driving experts took the
QXT car for a weekend spin and managed to
get 55 miles-per-gallon under a variety of
driving conditions.” It does not disclose the
actual EPA fuel economy estimates, nor does
it explain how conditions during the
“weekend spin” differed from those under
the EPA tests. This advertisement likely
conveys that the 55 MPG figure is the same
or comparable to an EPA fuel economy
estimate for the vehicle. This claim is
deceptive because it fails to disclose that fuel
economy information is based on a non-EPA
test, the source of the non-EPA test, the EPA
fuel economy estimates for the vehicle, and
all driving conditions or vehicle

configurations simulated by the non-EPA test
that are different from those used in the EPA
test.

Example 2: An advertisement states: “The
XZY electric car has a driving range of 110
miles per charge in summer conditions
according to our expert’s test.”” It provides no
additional information regarding this driving
range claim. This advertisement likely
conveys that this 110-mile driving range
figure is comparable to an EPA driving range
estimate for the vehicle. The advertisement is
deceptive because it does not clearly state
that the test is a non-EPA test; it does not
provide the EPA estimated driving range; and
it does not explain how conditions referred
to in the advertisement differed from those
under the EPA tests. Without this
information, consumers are likely to confuse
the claims with range estimates derived from
the official EPA test procedures.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 2017-19869 Filed 9-18—17; 8:45 am]
BILLING CODE 6750-01-P

FEDERAL TRADE COMMISSION

16 CFR Parts 300, 301, and 303
RIN 3084-AB29, 3084-AB27, 3084-AB30
Wool Products Labeling; Fur Products

Labeling; Textile Fiber Products
Identification

AGENCY: Federal Trade Commission.
ACTION: Final rules.

SUMMARY: The Federal Trade
Commission (‘“Commission” or “FTC”)
amends the Rules and Regulations
Under the Wool Products Labeling Act
of 1939 (“Wool Rules”), the Rules and
Regulations Under Fur Products
Labeling Act (“Fur Rules”), and the
Rules and Regulations Under the Textile
Fiber Products Identification Act
(“Textile Rules”) (collectively, “Rules”)
to require the public to submit any
requests to obtain, update, or cancel
registered identification numbers via the
FTC’s Web site.

DATES: The amended Rules are effective
October 19, 2017.

FOR FURTHER INFORMATION CONTACT:
Joshua S. Millard, (202) 326—2454,
Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania
Ave. NW., Washington, DC 20580.

SUPPLEMENTARY INFORMATION:

I. Introduction

The Commission is revising the Fur,
Textile, and Wool Rules to require
electronic filing of requests to obtain,
update, or cancel registered
identification numbers used on fur,
textile, and wool product labels through

the FTC’s Web site, unless the
Commission or its designee instructs
otherwise as specified below. The
revisions facilitate the use of the
Commission’s web-based registered
identification number (“RN”’) system,
which will streamline the application
and update process for participating
businesses, and greatly increase the
efficiency with which the FTC delivers
RN services to the public. This
document describes the background of
the RN program and the grounds for
revising the relevant parts of the Fur,
Textile, and Wool Rules, and sets forth
the amended Rules provisions.

II. Background

Federal labeling requirements
mandate that most fur, textile, and wool
products have a label identifying the
manufacturer or other business
responsible for marketing or handling
the item.* To comply with this mandate,
a person or firm residing in the United
States that imports, manufactures,
markets, distributes, or otherwise
handles fur, textile, or wool products
may apply for an RN to display on
product labels in lieu of the person or
firm’s full name.2 RNs are not
mandatory, but they occupy less space
on a label and help buyers identify the
person or firm responsible for a product.
The public can find contact information
for each RN registrant by searching the
FTC’s public Web page dedicated to the
RN program, https://rn.ftc.gov.

For over 50 years, to obtain or update
an RN, one had to complete and submit
a paper form published in the Federal
Register, or in more recent years,
transmit the information requested on
that form by electronic means.3 The FTC
receives thousands of new RN
applications every year in various
formats, thus complicating and slowing
the review process.*

1 See 15 U.S.C. 68b(a)(2)(C) (Wool Products
Labeling Act of 1939) (“Wool Act”); 15 U.S.C.
69b(2)(E) (Fur Products Labeling Act) (‘“Fur Act”);
15 U.S.C. 70b(b)(3) (Textile Fiber Products
Identification Act) (“Textile Act”); 16 CFR part 300
(Wool Rules); 16 CFR part 301 (Fur Rules); 16 CFR
part 303 (Textile Rules). The FTC’s public Web site
offers a detailed description of products that are
subject to, or exempt from, these labeling
requirements. See Federal Trade Commission,
Threading Your Way Through the Labeling
Requirements Under the Textile and Wool Acts,
https://www.ftc.gov/tips-advice/business-center/
guidance/threading-your-way-through-labeling-
requirements-under-textile.

2 See 16 CFR 300.4 (Wool Rules provision); 16
CFR 301.26 (Fur Rules provision); 16 CFR 303.30
(Textile Rules provision).

3 See 17 FR 6075, 6077 (July 8, 1952) (Fur Rule
provision 16 CFR 301.26); 24 FR 4480, 4484 (June
2, 1959) (Textile Rule provision 16 CFR 303.20); 29
FR 6622 (May 21, 1964) (Wool Rule provision 16
CFR 300.4).

4In recent years, the FTC has issued
approximately 3,000 RNs per year.
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Recently, the FTC upgraded its RN
Web page at https://rn.ftc.gov to make it
easier for the public to obtain, update,
and cancel RNs. As part of this
initiative, and to further improve and
streamline its handling of RN requests,
the FTC is retiring the paper forms
previously published in the Federal
Register and discontinuing the handling
of RN requests submitted by mail, hand
delivery, or facsimile.

The FTC’s upgraded Web site allows
the public to create a password-
protected user account to obtain or
update an RN without requiring more
company information than before. To
process a new RN application, the Web
site asks the applicant in pertinent part
to identify its legal name, the name
under which it does business, the
business’ street address, the type of
business it conducts (e.g.,
manufacturing or importing), the
product line(s) it handles that are
subject to the Fur, Textile, or Wool Acts,
and additional contact information (e.g.,
phone number and email address). The
upgraded Web site validates data as
applicants enter it, and can immediately
advise an applicant in numerous
instances if the data is erroneous (e.g.,

a truncated phone number) or does not
appear to meet the requirements for
issuance of an RN (e.g., the applicant
does not provide a street address in the
United States). Users can also visit the
Web site and login to request the
cancellation of their RNs. Because the
information requested to process RN
requests has not changed, the FTC is not
changing the requirements for RN
requests, only specifying the method by
which requests must be submitted.

The amended Rules provide that
requests made by means other than the
FTC’s Web site will not be accepted
unless otherwise indicated by the
Commission or its designee. This
provision affords the Commission or its
designee the discretion to act on
requests submitted by other means
when appropriate (e.g., if the FTC’s Web
site is temporarily unavailable). At this
time, the Commission’s designee is the
Associate Director of the Bureau of
Consumer Protection’s Division of
Enforcement.

III. Procedural Requirements

Under the Administrative Procedure
Act, notice and comment requirements
do not apply ““to interpretive rules,
general statements of policy, or rules of
agency organization, procedure, or
practice.” 5 U.S.C. 553(b)(A). The final
Rules do not change the substantive
responsibilities of any entity under the
Rules. The revisions merely modify the
procedural mechanism for submitting

requests relating to RNs. Accordingly,
the Commission finds that advance
public notice and comment is
unnecessary. For this reason, the
requirements of the Regulatory
Flexibility Act (“RFA”) also do not
apply.5

IV. Paperwork Reduction Act

The amendments to the Rules do not
constitute a new “collection of
information” under the Paperwork
Reduction Act, 44 U.S.C. 3501-3521
(“PRA”). The Rules contain various
existing information collection
requirements for which the Commission
has obtained clearance under the PRA
from the Office of Management and
Budget. Because these amendments do
not trigger additional recordkeeping,
disclosure, or reporting requirements,
there is no incremental burden under
the PRA. See 44 U.S.C. 3501 et seq.

List of Subjects
16 CFR Part 300

Labeling, Trade practices, Wool.
16 CFR Part 301

Fur, Labeling, Trade practices.
16 CFR Part 303

Labeling, Textiles, Trade practices.
Final Rule Revisions

For the reasons set forth in the
preamble, the Federal Trade
Commission amends Title 16, Chapter I,
Subchapter C of the Code of Federal
Regulations, parts 300, 301, and 303 as
follows:

PART 300—RULES AND
REGULATIONS UNDER THE WOOL
PRODUCTS LABELING ACT OF 1939

m 1. The authority citation for part 300
continues to read as follows:

Authority: 15 U.S.C. 68-68j.

m 2.In § 300.4, revise paragraphs (c) and
(e) to read as follows:

§300.4 Registered identification numbers.

* * * * *

(c) Registered identification numbers
shall be used only by the person or firm
to whom they are issued, and such
numbers are not transferable or
assignable. Registered identification
numbers shall be subject to cancellation
whenever any such number was
procured or has been used improperly
or contrary to the requirements of the
Acts administered by the Federal Trade

5 A regulatory flexibility analysis under the RFA
is required only when an agency must publish a
notice of proposed rulemaking for comment. See 5
U.S.C. 603.

Commission, and regulations in this
part, or when otherwise deemed
necessary in the public interest.
Registered identification numbers shall
be subject to cancellation if the
Commission fails to receive prompt
notification of any change in name,
business address, or legal business
status of a person or firm to whom a
registered identification number has
been assigned, by application duly
executed in the form and manner set out
in paragraph (e) of this section,
reflecting the current name, business
address, and legal business status of the

person or firm.
* * * * *

(e) Requests for a registered
identification number, to update
information pertaining to an existing
number, or to cancel an existing number
shall be made through the Commission’s
Web site at https://rn.ftc.gov. Unless
otherwise directed by the Commission
or its designee, requests made by other
means (including but not limited to
email) will not be accepted and
approved.

PART 301—RULES AND
REGULATIONS UNDER FUR
PRODUCTS LABELING ACT

m 3. The authority citation for part 301
continues to read as follows:

Authority: 15 U.S.C. 69 et seq.

m 4.In § 301.26, revise paragraphs (a),
(b)(2), and (d) to read as follows:

§301.26 Registered identification
numbers.

(a) Registered numbers for use as the
required identification in lieu of the
name on fur product labels as provided
in section 4(2)(E) of the Act will be
issued by the Commission to qualified
persons residing in the United States
upon receipt of an application duly
executed on the Commission’s Web site
at https://rn.ftc.gov or by such means as
the Commission or its designee may
direct.

(b) * % %

(2) Registered identification numbers
shall be subject to cancellation if the
Federal Trade Commission fails to
receive prompt notification of any
change in name, business address, or
legal business status of a person or firm
to whom a registered identification
number has been assigned, by
application duly executed in the form
and manner set out in paragraph (d) of
this section, reflecting the current name,
business address, and legal business

status of the person or firm.
* * * * *
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(d) Requests for a registered
identification number, to update
information pertaining to an existing
number, or to cancel an existing number
shall be made through the Commission’s
Web site at https://rn.ftc.gov. Unless
otherwise directed by the Commission
or its designee, requests made by other
means (including but not limited to
email) will not be accepted and
approved.

PART 303—RULES AND
REGULATIONS UNDER THE TEXTILE
FIBER PRODUCTS IDENTIFICATION
ACT

m 5. The authority citation for part 303
continues to read as follows:

Authority: 15 U.S.C. 70 et seq.
m 6. Revise § 303.20 to read as follows:

§303.20 Registered identification
numbers.

(a) Registered numbers for use as the
required identification in lieu of the
name on textile fiber product labels, as
provided in section 4(b)(3) of the Act,
will be issued by the Commission to
qualified persons residing in the United
States upon receipt of an application
duly executed on the Commission’s
Web site at https://rn.ftc.gov or by such
means as the Commission or its
designee may direct.

(b)(1) Registered identification
numbers shall be used only by the
person or concern to whom they are
issued, and such numbers are not
transferable or assignable.

(2) Registered identification numbers
shall be subject to cancellation
whenever any such number was
procured or has been used improperly
or contrary to the requirements of the
Acts administered by the Federal Trade
Commission, and regulations
promulgated thereunder, or when
otherwise deemed necessary in the
public interest.

(3) Registered identification numbers
shall be subject to cancellation if the
Commission fails to receive prompt
notification of any change in name,
business address, or legal business
status of a person or firm to whom a
registered identification number has
been assigned, by application duly
executed on the Commission’s Web site
at https://rn.ftc.gov or by such means as
the Commission or its designee may
direct.

(c) Registered identification numbers
assigned under this section may be used
on labels required in labeling products
subject to the provisions of the Wool
Products Labeling Act and Fur Products
Labeling Act, and numbers previously
assigned by the Commission under such

Acts may be used as and for the
required name in labeling under this
Act. When so used by the person or firm
to whom assigned, the use of the
numbers shall be construed as
identifying and binding the applicant as
fully and in all respects as though
assigned under the specific Act for
which it is used.

(d) Requests for a registered
identification number, to update
information pertaining to an existing
number, or to cancel an existing number
shall be made through the Commission’s
Web site at https://rn.ftc.gov. Unless
otherwise directed by the Commission
or its designee, requests made by other
means (including but not limited to
email) will not be accepted and
approved.

By direction of the Commission.
Donald S. Clark,

Secretary.

[FR Doc. 2017-19868 Filed 9-18-17; 8:45 am]
BILLING CODE 6750-01-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Part 12
[CBP Dec. 17-12]
RIN 1515-AE32

Extension of Import Restrictions
Imposed on Archaeological and
Ethnological Materials From the
Republic of Mali

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.

ACTION: Final rule.

SUMMARY: This final rule amends the
U.S. Customs and Border Protection
(CBP) regulations to reflect an extension
of import restrictions on certain
archaeological materials from Mali.
These restrictions, which were
originally imposed by Treasury Decision
(T.D.) 93-74, and last extended by CBP
Decision (Dec.) 12—14, are due to expire
on September 19, 2017. The Acting
Under Secretary for Public Diplomacy
and Public Affairs, United States
Department of State, has determined
that conditions warrant the continued
imposition of import restrictions on
certain archaeological materials and the
addition of import restrictions on
certain ethnological materials from
Mali. The Designated List of cultural

property described in CBP Dec. 07-77 is
revised in this document to reflect the
addition of ethnological materials to
include manuscripts dating between the
twelfth and twentieth centuries in
paper. The import restrictions imposed
on the archaeological and ethnological
materials from Mali will be in effect for
a five-year period, and the CBP
regulations are being amended
accordingly to reflect this extension
through September 19, 2022. These
restrictions are being imposed pursuant
to determinations of the United States
Department of State made under the
terms of the Convention on Cultural
Property Implementation Act, which
implements the 1970 United Nations
Educational, Scientific and Cultural
Organization (UNESCO) Convention on
the Means of Prohibiting and Preventing
the Illicit Import, Export and Transfer of
Ownership of Cultural Property.

DATES: Effective September 19, 2017.

FOR FURTHER INFORMATION CONTACT: For
regulatory aspects, Lisa L. Burley, Chief,
Cargo Security, Carriers and Restricted
Merchandise Branch, Regulations and
Rulings, Office of Trade, (202) 325—
0215, lisa.burley@cbp.dhs.gov. For
operational aspects, William R. Scopa,
Branch Chief, Partner Government
Agencies Branch, Trade Policy and
Programs, Office of Trade, (202) 863—
6554, William.R.Scopa@cbp.dhs.gov.
SUPPLEMENTARY INFORMATION:

Background

Pursuant to the provisions of the
Convention on Cultural Property
Implementation Act (hereafter, “the
Cultural Property Implementation Act”
or “the Act” (Pub. L. 97—446, 19 U.S.C.
2601 et seq.)), which implements the
1970 United Nations Educational,
Scientific and Cultural Organization
(UNESCO) Convention on the Means of
Prohibiting and Preventing the Illicit
Import, Export and Transfer of
Ownership of Cultural Property
(hereinafter, the Convention) in U.S.
law, the United States may enter into
international agreements with another
State Party to the Convention to impose
import restrictions on eligible
archaeological and ethnological
materials under procedures and
requirements prescribed by the Act.

In certain limited circumstances, the
Cultural Property Implementation Act
authorizes the imposition of restrictions
on an emergency basis (19 U.S.C.
2603(c)(1)). Under the Act and the
applicable CBP regulations (19 CFR
12.104g(b)), emergency restrictions are
effective for no more than five years
from the date of the State Party’s request
and may be extended for three years
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where it is determined that the
emergency condition continues to apply
with respect to the covered materials (19
U.S.C. 2603(c)(3)); such restrictions may
also be continued pursuant to an
agreement concluded within the
meaning of the Act (19 U.S.C.
2603(c)(4)).

On September 23, 1993, under the
authority of the Cultural Property
Implementation Act, the former U.S.
Customs Service published Treasury
Decision (T.D.) 93—74 in the Federal
Register (58 FR 49428) imposing
emergency import restrictions on
archaeological objects from the region of
the Niger River Valley of Mali and the
Bandiagara Escarpment (Cliff), Republic
of Mali (Mali) and accordingly amended
19 CFR 12.104g(b).

On September 19, 1997, the United
States entered into a bilateral agreement
with Mali that continued without
interruption the import restrictions
previously placed on the same
archaeological material. On September
23,1997, the former U.S. Customs
Service published T.D. 97-80 in the
Federal Register (62 FR 49594), which
amended 19 CFR 12.104g(a) to reflect
the imposition of these restrictions, and
included a list designating the types of
archaeological material covered by the
restrictions. (T.D. 97—80 also removed
the emergency restrictions for Mali from
19 CFR 12.104g(b).)

Under the Act and applicable U.S.
Customs and Border Protection (CBP)
regulations (19 CFR 12.104g), the
restrictions are effective for no more
than five years beginning on the date on
which the agreement enters into force
with respect to the United States (19
U.S.C. 2602(b)). This period may be
extended for additional periods, each
such period not to exceed five years,
where it is determined that the factors
justifying the initial agreement still
pertain and no cause for suspension of
the agreement exists (19 U.S.C. 2602(e);
19 CFR 12.104g(a)). On September 20,
2002, the former U.S. Customs Service
published T.D. 02-55 in the Federal
Register (67 FR 59159), which amended
19 CFR 12.104g(a) to reflect the
extension of these import restrictions for
an additional period of five years until
September 19, 2007.

On September 19, 2007, CBP
published CBP Decision (Dec.) 07—77 in
the Federal Register (72 FR 53414),
which amended 19 CFR 12.104g(a) to
reflect the extension and amendment of
the import restrictions for Mali. The
2007 amendment added import
restrictions on new subcategories of
objects throughout Mali from the
Paleolithic Era (Stone Age) to
approximately the mid-eighteenth

century in the amended Designated List
for an additional period of five years
until September 19, 2012.

On September 19, 2012, CBP
published CBP Dec. 12—14 in the
Federal Register (77 FR 58020), which
amended 19 CFR 12.104g(a) to reflect
the extension of the import restrictions
for an additional period of five years
until September 19, 2017.

On March 14, 2017, by publication in
the Federal Register (82 FR 13706), the
United States Department of State
proposed to extend the Agreement
between the United States and Mali
concerning the imposition of import
restrictions on archaeological material
from Mali from the Paleolithic Era
(Stone Age) to approximately the mid-
eighteenth century. Pursuant to the
statutory and decision-making process,
the Designated List of materials covered
by the restrictions is being amended to
include certain ethnological materials,
specifically manuscripts dating between
the twelfth and twentieth centuries in
paper. Thus, the Agreement now covers
both the previously covered
archaeological materials, as set forth in
the Designated List published in CBP
Dec. 07—77, and the additional
ethnological materials (see 19 U.S.C.
2604, authorizing the Secretary of the
Treasury, by regulation, to promulgate
and, when appropriate, revise the list of
designated archaeological and/or
ethnological materials covered by an
agreement between State Parties to the
Convention).

On August 7, 2017, the Acting Under
Secretary for Public Diplomacy and
Public Affairs, United States
Department of State, determined that
the cultural heritage of Mali continues
to be in jeopardy from pillage of certain
archaeological materials and is also in
jeopardy from the pillage of certain
ethnological materials. The Acting
Under Secretary made the necessary
determination to extend the import
restrictions for an additional five-year
period to September 19, 2022, and to
include in their coverage ethnological
materials, specifically manuscripts
dating between the twelfth and
twentieth centuries in paper. An
international agreement has been
concluded reflecting the extension of
the Agreement and, pursuant to the
Agreement, the import restrictions are
being extended, as described in this
document and as applicable to the
revised Designated List set forth in this
document. Thus, GBP is amending 19
CFR 12.104g(a) accordingly. Importation
of covered materials from Mali will be
restricted through September 19, 2022.
Importation of such materials from Mali
continues to be restricted through that

date unless the conditions set forth in
19 U.S.C. 2606 and 19 CFR 12.104c are
met.

In this document, the Designated List
of articles that was published in CBP
Dec. 07-77 is amended to include
ethnological materials comprised of
manuscripts dating between the twelfth
and twentieth centuries in paper. The
articles described in the Designated List
set forth below are protected pursuant to
the Agreement.

Amended Designated List

This Designated List, amended as set
forth in this document, includes
archaeological material that originates
in Mali, ranging in date from the
Paleolithic Era (Stone Age) to
approximately the mid-eighteenth
century A.D. These materials include,
but are not limited to, objects of
ceramic, leather, metal, stone, glass,
textiles, and wood. The Designated List
also includes a certain category of
ethnological material, namely
manuscripts dating between the twelfth
and twentieth centuries in paper. The
Designated List and more information
on the import restrictions can be
obtained from the Mali country section
of the International Cultural Property
Protection Web site at http://
exchanges.state.gov/heritage/culprop/
mlfact.html.

The list set forth below is
representative only. Any dimensions are
approximate.

Archaeological Material (Dating From
the Paleolithic Era (Stone Age) to
Approximately the Mid-Eighteenth
Century)

I. Ceramics/Terra Cotta/Fired Clay

Types of ceramic forms (stylistically
known as Djenné-Djeno or Jenne,
Bankoni, Guimbala, Banamba,
Bougouni, Bura and other stylistic
labels) that are known to come from the
region include, but are not limited to:

A. Figures/Statues.

1. Anthropomorphic figures, often
incised, impressed and with added
motifs, such as scarification marks
and serpentine patterns on their
bodies, often depicting horsemen or
individuals sitting, squatting,
kneeling, embracing, or in a
position of repose, arms elongated
the length of the body or crossed
over the chest, with the head tipped
backwards. (H: 2 to 20 in.)

2. Zoomorphic figures, often depicting
a snake motif on statuettes or on the
belly of globular vases. Sometimes
the serpent is coiled in an
independent form. A horse motif is
common, but is usually mounted.
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Includes quadrupeds. (H: 2 to 16
in.)
B. Common Vessels.

1. Funerary jars, ocher in color, often
stamped with chevrons. (H: 20 to 32
in.)

2. Globular vases often stamped with
chevrons and serpentine forms. (H:
under 4 in.)

3. Bottles with a long neck and a belly
that is either globular or
streamlined. Some have lids shaped
like a bird’s head.

4. Ritual pottery of the Tellem culture,
decorated with a characteristic
plaited roulette.

a. Pot made on a convex mold built
up by coiling.

b. Hemispherical pots made on three
or four legs or feet resting on a
stand.

5. Kitchen pottery of the Tellem
culture with the paddle-and-anvil
technique decorated with
impressions from woven mats.

II. Leather

Objects of leather found in Tellem
funerary caves of the Bandiagara
Escarpment include, but are not limited
to:

A. Clothing.

1. Sandals often decorated and
furnished with a leather ankle
protection.

2. Boots profusely painted with
geometric designs.

3. Plaited bracelets.

4. Knife-sheaths.

5. Loinskin.

6. Bag.

III. Metal

Objects of copper, bronze, iron, and
gold from Mali include, but are not
limited to:

A. Copper and Copper Alloy (Such as
Bronze).

1. Figures/Statues.

a. Anthropomorphic figures,
including equestrian figures and
kneeling figures. (Some are
miniatures no taller than 2 inches;
others range from 6 to 30 in.)

b. Zoomorphic figures, such as the
bull and the snake.

2. Bells (H: 4 to 5 in.) and finger bells
(H: 2 to 3 in.).

3. Pendants, known to depict a bull’s
head or a snake. (H: 2 to 4 in.)

4. Bracelets, known to depict a snake
(Diameter: 5 to 6 in.).

5. Bracelets, known to be shaped as a
head and antelope (Diameter: 3 to 4
in.).

6. Finger rings.

B. Iron.
1. Figures/Statues.

a. Anthropomorphic figures. (H: 5 to
30 in.)

b. Zoomorphic figures, sometimes
representing a serpent. (H: 5 to 30
in.)

2. Headrests of the Tellem culture.

3. Ring-bells or fingerbells of the
Tellem culture.

4. Bracelets and armlets of the Tellem
culture.

5. Hairpins, twisted and voluted, of
the Tellem culture.

IV. Stone

Obijects of stone from Mali include,
but are not limited to:

A. Beads in carnelian (faceted) and
other types of stone.

B. Quartz lip plugs.

C. Funerary stelae (headstones)
inscribed in Arabic.

D. Chipped stone lithics from the
Paleolithic and later eras including
axes, knives, scrapers, arrowheads,
and cores.

E. Ground Stone from the Neolithic and
later eras including axes, adzes,
pestles, grinders, and bracelets.

V. Glass Beads

A variety of glass beads have been
recovered at archaeological sites in
Mali.

VI. Textiles

Textile objects, or fragments thereof,
have been recovered in the Tellem
funerary caves of the Bandiagara
Escarpment and include, but are not
limited to:

A. Cotton.

1. Tunics.

2. Coifs.

3. Blankets.

B. Vegetable Fiber.

Skirts, aprons and belts made of
twisted and intricately plaited
vegetable fiber.

C. Wool.

Blankets.

VII. Wood

Obijects of wood may be found
archaeologically (in funerary caves of
the Tellem or Dogon peoples in the
Bandiagara Escarpment, for example).
Following are representative examples
of wood objects usually found
archaeologically:

A. Figures/Statues.

1. Anthropomorphic figures—usually
with abstract body and arms raised
standing on a platform, sometimes
kneeling. (H: 10 to 24 in.)

2. Zoomorphic figures—depicting
horses and other animals. (H: 10 to
24 in.)

B. Headrests.

C. Household Utensils.

1. Bowls.

2. Spoons—carved and decorated.
D. Agricultural/Hunting Implements.

1. Hoes and axes—with either a
socketed or tanged shafting without
iron blades.

2. Bows—with a notch and a hole at
one end and a hole at the other with
twisted, untanned leather straps for
the “string”.

3. Arrows, quivers.

4. Knife sheaths.

E. Musical Instruments.

1. Flutes with end blown, bi-toned.

2. Harps.

3. Drums.

Ethnological Material
VIII. Manuscripts

Manuscripts and portions thereof
from the Mali Empire, Songhai Empire,
pre-Colonial, and French Colonial
periods of Mali (twelfth to early
twentieth centuries), including but not
limited to Qur’ans and other religious
texts, letters, treatises, doctrines, essays
or other such papers spanning the
subjects of astronomy, law, Islam,
philosophy, mathematics, governance,
medicine, slavery, commerce, poetry,
and literature, either as single leaves or
bound as a book (or “codex’’), and
written in Arabic using the Kufic,
Hijazi, Maghribi, Saharan, Sudani, Suqi,
Nashk, or Ajami scripts written on
paper.

Inapplicability of Notice and Delayed
Effective Date

This amendment involves a foreign
affairs function of the United States and
is, therefore, being made without notice
or public procedure under 5 U.S.C.
553(a)(1). In addition, CBP has
determined that such notice or public
procedure would be impracticable and
contrary to the public interest because
the action being taken is essential to
avoid interruption of the application of
the existing import restrictions (5 U.S.C.
553(b)(B)). For the same reason, a
delayed effective date is not required
under 5 U.S.C. 553(d)(3).

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply.

Executive Orders 12866 and 13771

This rule is not a significant
regulatory action for purposes of
Executive Order 12866 or Executive
Order 13771.

Signing Authority

This regulation is being issued in
accordance with 19 CFR 0.1(a)(1).
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List of Subjects in 19 CFR Part 12

Cultural property, Customs duties and
inspection, Imports, Prohibited
merchandise.

Amendment to CBP Regulations

For the reasons set forth above, part
12 of Title 19 of the Code of Federal
Regulations (19 CFR part 12), is
amended as set forth below.

PART 12—SPECIAL CLASSES OF
MERCHANDISE

m 1. The general authority citation for
part 12 and the specific authority
citation for § 12.104g continue to read as
follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1202 (General Note 3(i), Harmonized Tariff
Schedule of the United States (HTSUS)),
1624;

* * * * *
Sections 12.104 through 12.104i also
issued under 19 U.S.C. 2612;

* * * * *

§12.104(g) [Amended]

m 2.In § 12.104g, paragraph (a), the table
is amended in the entry for “Mali” by:
m a. In the column headed “Cultural
Property,” after the word “century” add
the following words: “, and ethnological
materials dating between the twelfth
and twentieth centuries”, and
m b. In the column headed “Decision
No.,” by removing “12-14"" and
replacing it with “17-12".

Dated: September 15, 2017.
Ronald D. Vitiello,
Acting Deputy Commissioner, U.S. Customs
and Border Protection.

Approved:
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 2017-20056 Filed 9-15-17; 4:15 pm]
BILLING CODE 9111-14-P

NATIONAL LABOR RELATIONS
BOARD

29 CFR Part 102
RIN 3142-AA10

Procedural Rules and Regulations

AGENCY: National Labor Relations
Board.

ACTION: Final rule.

SUMMARY: The National Labor Relations
Board amends its procedural rules and
regulations to include testimony
transmitted by videoconference, and
amicus brief filings.

DATES: This rule is effective on
September 29, 2017.

FOR FURTHER INFORMATION CONTACT: Gary
Shinners, Executive Secretary, National
Labor Relations Board, 1015 Half Street
SE., Washington, DC 20570, (202) 273—
3737 (this is not a toll-free number), 1—
866—315—-6572 (TTY/TDD).
SUPPLEMENTARY INFORMATION:

Background on the Rulemaking
The changes are summarized below:

I. Video Conferencing Testimony

The Board added language covering
procedures applicable to deposition
testimony contemporaneously
transmitted by videoconference. The
procedures cover the filing of
applications to take depositions by
videoconference, the safeguards
required for the taking of
videoconference testimony, the timing,
method, and bases for filing objections
to the admissibility of videoconference
testimony, transcription of
videoconference testimony, and the
payment of witness and court reporter
fees associated with the taking of
videoconference testimony.

II. Amicus Curiae Brief Filings

The Board added language setting
forth the procedures covering
procedures applicable to amicus curiae
briefs. The procedures cover the
circumstances when motions for
permission to file an amicus brief may
be filed, the contents of such motions,
replies to motions, page length of
amicus briefs, parties’ answering briefs
to amicus briefs, and the solicitation of
amicus briefs by the Board.

Regulatory Flexibility Act Certification

Pursuant to Section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Agency has determined that
these rule amendments will not have a
significant impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of 1995

These rule amendments will not
result in the expenditure by state, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions are
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This action is not a major rule as
defined by Section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 804.
These amendments will not result in an

annual effect on the economy of
$100,000,000 or more or a major
increase in costs or prices, nor will
these amendments have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based companies to compete with
foreign-based companies in domestic
and export markets.

Paperwork Reduction

The amended regulations contain no
additional information-collection or
record-keeping requirements under the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501, et seq.

Public Participation

This rule is published as a final rule.
The National Labor Relations Board
considers this rule to be a procedural
rule which is exempt from notice and
public comment, pursuant to 5 U.S.C.
553(b)(3)(A), as a rule of “agency
organization, procedure, or practice.” If
you wish to contact the Agency, please
do so at the above listed address.
However, before including your address,
phone number, email address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

List of Subjects in 29 CFR Part 102

Administrative practice and
procedure, Labor management relations.

Gary Shinners,
Executive Secretary.

For the reasons stated in the
preamble, the National Labor Relations
Board amends 29 CFR part 102 as
follows:

PART 102—RULES AND
REGULATIONS, SERIES 8

m 1. The authority citation for part 102
continues to read as follows:

Authority: Sections 1, 6, National Labor
Relations Act (29 U.S.C. 151, 156). Section
102.117 also issued under section
552(a)(4)(A) of the Freedom of Information
Act, as amended (5 U.S.C. 552(a)(4)(A)), and
Section 102.117a also issued under section
552a(j) and (k) of the Privacy Act of 1974 (5
U.S.C. 552a(j) and (k)). Sections 102.143
through 102.155 also issued under section
504(c)(1) of the Equal Access to Justice Act,
as amended (5 U.S.C. 504(c)(1)).
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m 2. Amend § 102.30 by revising
paragraphs (a) and (c) through (e) and
adding paragraph (g) to read as follows:

§102.30 Depositions, examination of
witnesses.
* * * * *

(a) Applications to take depositions,
including deposition testimony
contemporaneously transmitted by
videoconference, must be in writing and
set forth the reasons why the
depositions may be taken, the name,
mailing address and email address (if
available) of the witness, the matters
concerning which it is expected the
witness will testify, and the time and
place proposed for taking the
deposition, together with the name and
mailing and email addresses of the
person before whom it is desired that
the deposition be taken (for the
purposes of this section hereinafter
referred to as the “officer”’). Such
application must be made to the
Regional Director prior to the hearing,
and to the Administrative Law Judge
during and subsequent to the hearing
but before transfer of the case to the
Board pursuant to § 102.45 or § 102.50.
Such application must be served on the
Regional Director or the Administrative
Law Judge, as the case may be, and on
all other parties, not less than 7 days
(when the deposition is to be taken
within the continental United States)
and 15 days (if the deposition is to be
taken elsewhere) prior to the time when
it is desired that the deposition be
taken. The Regional Director or the
Administrative Law Judge, as the case
may be, will upon receipt of the
application, if in the Regional Director’s
or Administrative Law Judge’s
discretion, good cause has been shown,
make and serve on the parties an order
specifying the name of the witness
whose deposition is to be taken and the
time, place, and designation of the
officer before whom the witness is to
testify, who may or may not be the same
officer as that specified in the
application. Such order will be served
on all the other parties by the Regional
Director or on all parties by the
Administrative Law Judge.

* * * * *

(c) At the time and place specified in
the order, the officer designated to take
the deposition will permit the witness
to be examined and cross-examined
under oath by all the parties appearing
in person or by contemporaneous
transmission through videoconference,
and testimony shall be transcribed by
the officer or under the officer’s
direction. All objections to questions or
evidence will be deemed waived unless
made at the examination. The officer

will not have power to rule upon any
objections but the objections will be
noted in the deposition. The testimony
must be subscribed by the witness to the
satisfaction of the officer who will
attach a certificate stating that the
witness was duly sworn by the officer,
that the deposition is a true record of
the testimony and exhibits given by the
witness, and that the officer is not of
counsel or attorney to any of the parties
nor interested in the event of the
proceeding or investigation. If the
deposition is not signed by the witness
because the witness is ill, dead, cannot
be found, or refuses to sign it, such fact
will be included in the certificate of the
officer and the deposition may then be
used as fully as though signed. The
officer will immediately deliver the
transcript, together with the certificate,
in person, by registered or certified
mail, or by E-File to the Regional
Director or Division of Judges’ office
handling the matter.

(d) The Administrative Law Judge
will rule upon the admissibility of the
deposition or any part of the deposition.
A party may object to the admissibility
of deposition testimony by
videoconference on grounds that the
taking of the deposition did not comply
with appropriate safeguards as set forth
in §102.35(c), provided that the party
opposing the admission of the
deposition raised deficiencies in
safeguards at the time of the deposition
when corrections might have been
made.

(e) All errors or irregularities in
compliance with the provisions of this
section will be deemed waived unless a
motion to suppress the deposition in
whole or part is made with reasonable
promptness after such defect is or, with
due diligence, might have been
ascertained.

* * * * *

(g) The official record of the
deposition testimony will be the official
transcript prepared by the officer
designated to transcribe the deposition
testimony.

m 3. Revise § 102.32 to read as follows:

§102.32 Payment of witnhess fees and
mileage; fees of officer who transcribes
deposition or video testimony.

Witnesses summoned before the
Administrative Law Judge must be paid
the same fees and mileage that are paid
witnesses in the courts of the United
States, and witnesses whose depositions
are taken or who testify by
videoconference and the officer who
transcribes the testimony shall severally
be entitled to the same fees as are paid
for like services in the courts of the
United States, and those fees shall be

paid by the party at whose instance the
deposition is taken.

m 4. Amend § 102.35 by adding
paragraph (c) to read as follows:

§102.35 Duties and powers of
Administrative Law Judges; stipulations of
cases to Administrative Law Judges or to
the Board; assignment and powers of
settlement judges; video testimony.

* * * * *

(c) Upon a showing of good cause
based on compelling circumstances, and
under appropriate safeguards, the taking
of video testimony by contemporaneous
transmission from a different location
may be permitted.

(1) Applications to obtain testimony
by videoconference must be presented
to the Administrative Law Judge in
writing, and the requesting party must
simultaneously serve notice of the
application upon all parties to the
hearing. The application must set forth
the compelling circumstances for such
testimony, the witness’s name and
address, the location where the video
testimony will be held, the matter
concerning which the witness is
expected to testify, the conditions in
place to protect the integrity of the
testimony, the transmission safeguards,
and the electronic address from which
the video testimony will be transmitted.
Such application and any opposition
must be made promptly and within
such time as not to delay the
proceeding.

(2) Appropriate safeguards must
ensure that the Administrative Law
Judge has the ability to assess the
witness’s credibility and that the parties
have a meaningful opportunity to
examine and cross-examine the witness,
and must include at a minimum
measures that ensure that
representatives of the parties have the
opportunity to be present at the remote
location, the judge, participants, and the
reporter are able to hear the testimony
and observe the witness, the camera
view is adjustable to provide a close-up
view of counsel and the witness and a
panoramic view of the room, exhibits
used in the witness’s examination are
exchanged in advance of the
examination, and video technology
assistance is available to assist with
technical difficulties that arise during
the examination. The Administrative
Law Judge may also impose additional
safeguards.

(3) The official record of the
videoconference testimony will be the
official transcript prepared by the officer
designated to transcribe the testimony.
m 5. Amend § 102.46 by revising the
section heading and adding paragraph
(i) to read as follows:
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§102.46 Exceptions and brief in support;
answering briefs to exceptions; cross-
exceptions and brief in support; answering
briefs to cross-exceptions; reply briefs;
failure to except; oral argument; filing
requirements; amicus curiae briefs.

* * * * *

(i) Amicus curiae briefs. Amicus
curiae briefs will be accepted only by
permission of the Board. Motions for
permission to file an amicus brief must
state the bases of the movant’s interest
in the case and why the brief will be of
benefit to the Board in deciding the
matters at issue. Unless the Board
directs otherwise, the following
procedures will apply.

(1) The Board wiﬁ)l consider motions
to file an amicus brief only when: (a) A
party files exceptions to an
Administrative Law Judge’s decision; or
(b) a case is remanded by the court of
appeals and the Board requests briefing
from the parties.

(2) In circumstances where a party
files exceptions to an Administrative
Law Judge’s decision, the motion must
be filed with the Office of the Executive
Secretary of the Board no later than 42
days after the filing of exceptions, or in
the event cross-exceptions are filed, no
later than 42 days after the filing of
cross-exceptions. Where a case has been
remanded by the court of appeals, the
motion must be filed no later than 21
days after the parties file statements of
position on remand. A motion filed
outside these time periods must be
supported by a showing of good cause.
The motion will not operate to stay the
issuance of a Board decision upon
completion of the briefing schedule for
the parties.

(3? The motion must be accompanied
by the proposed amicus brief and must
comply with the service and form
prescribed by § 102.5. The brief may be
no more than 25 pages in length.

(4) A party may file a reply to the
motion within 7 days of service of the
motion. A party may file an answering
brief to the amicus brief within 14 days
of issuance of the Board’s order granting
permission to file the amicus brief.
Replies to an answering brief will not be
permitted.

(5) The Board may direct the
Executive Secretary to solicit amicus
briefs. In such cases, the Executive
Secretary will specify in the invitation
the due date and page length for
solicited amicus briefs, and the deadline
for the parties to file answering briefs.
Absent compelling reasons, no
extensions of time will be granted for
filing solicited amicus briefs or
answering briefs.

[FR Doc. 2017-19783 Filed 9-18—17; 8:45 am]
BILLING CODE 7545-01-P

NATIONAL LABOR RELATIONS
BOARD

29 CFR Part 102

RIN 3142-AA09

Procedural Rules and Regulations;
Corrections

AGENCY: National Labor Relations
Board.

ACTION: Final rule; correcting
amendments.

SUMMARY: On March 6, 2017, the
National Labor Relations Board revised
its rules and regulations. Those
revisions inadvertently failed to include
certain language, which provided
further clarification with respect to the
prohibition on producing files and
documents, and the prohibition on
testifying. This document corrects that
Section, as well as additional
inadvertent errors that appear
throughout the revised rules and
regulations.

DATES: The correcting amendments are
effective September 19, 2017, but are
applicable beginning March 6, 2017.

FOR FURTHER INFORMATION CONTACT: Gary
Shinners, Executive Secretary, National
Labor Relations Board, 1015 Half Street
SE., Washington, DC 20570, (202) 273—
3737 (this is not a toll-free number), 1—
866—315—-6572 (TTY/TDD).

SUPPLEMENTARY INFORMATION: On March
6, 2017, the National Labor Relations
Board revised its rules and regulations
and inadvertently failed to include
language in § 102.118. This is the first
set of corrections to the NLRB revisions
that were published in the Federal
Register on February 24, 2017 (82 FR
11748).

List of Subjects in 29 CFR Part 102

Administrative practice and
procedure, Labor management relations.

Accordingly, 29 CFR part 102 is
corrected by making the following
correcting amendments:

PART 102—RULES AND
REGULATIONS, SERIES 8

m 1. The authority citation for part 102
continues to read as follows:

Authority: Sections 1, 6, National Labor
Relations Act (29 U.S.C. 151, 156). Section
102.117 also issued under section
552(a)(4)(A) of the Freedom of Information
Act, as amended (5 U.S.C. 552(a)(4)(A)), and
Section 102.117a also issued under section
552a(j) and (k) of the Privacy Act of 1974 (5
U.S.C. 552a(j) and (k)). Sections 102.143
through 102.155 also issued under section
504(c)(1) of the Equal Access to Justice Act,
as amended (5 U.S.C. 504(c)(1)).

m 2. Amend § 102.21 by revising the
second sentence to read as follows:

§102.21 Where to file; service upon the
parties; form.

* * * Immediately upon the filing of
the answer, Respondent shall serve a
copy thereof on the other parties. * * *
m 3. Amend § 102.30 by revising the first
sentence of paragraph (c) to read as
follows:

§102.30 Depositions, examination of
witnesses.
* * * * *

(c) At the time and place specified in
the order, the officer designated to take
the deposition will permit the witness
to be examined and cross-examined
under oath by all the parties appearing,
and the witness’s testimony will be
reduced to type-writing by the officer or
under his/her direction. * * *

* * * * *

m 4. Amend § 102.65 by revising the
second and eighth sentences of
paragraph (a) to read as follows:

§102.65 Motions; intervention; appeals of
Hearing Officer’s rulings.

(a) * * * The Motion shall
immediately be served on the other
parties to the proceeding.* * * The
Regional Director may rule upon all
motions filed with him/her, causing a
copy of the ruling to be served on the
parties, or may refer the motion to the
Hearing Officer, except that if the
Regional Director prior to the close of
the hearing grants a motion to dismiss
the petition, the petitioner may obtain a
review of such ruling in the manner
prescribed in § 102.71.* * *

* * * * *

m 5. Amend § 102.66 by revising
paragraph (f) to read as follows:

§102.66 Introduction of evidence: rights of
parties at hearing; preclusion; subpoenas;
oral argument and briefs.

* * * * *

(f) Subpoenas. The Board, or any
Member thereof, shall, on the written
application of any party, forthwith issue
subpoenas requiring the attendance and
testimony of witnesses and the
production of any evidence, including
books, records, correspondence, or
documents, in their possession or under
their control. The Executive Secretary
shall have the authority to sign and
issue any such subpoenas on behalf of
the Board or any Member thereof. Any
party may file applications for
subpoenas in writing with the Regional
Director if made prior to hearing, or
with the Hearing Officer if made at the
hearing. Applications for subpoenas
may be made ex parte. The Regional
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Director or the Hearing Officer, as the
case may be, shall forthwith grant the
subpoenas requested. Any person
served with a subpoena, whether ad
testificandum or duces tecum, if he or
she does not intend to comply with the
subpoena, shall, within 5 days after the
date of service of the subpoena, petition
in writing to revoke the subpoena. The
date of service for purposes of
computing the time for filing a petition
to revoke shall be the date the subpoena
is received. Such petition shall be filed
with the Regional Director who may
either rule upon it or refer it for ruling
to the Hearing Officer except that if the
evidence called for is to be produced at
a hearing and the hearing has opened,
the petition to revoke shall be filed with
the Hearing Officer. Notice of the filing
of petitions to revoke shall be promptly
given by the Regional Director or
Hearing Officer, as the case may be, to
the party at whose request the subpoena
was issued. The Regional Director or the
Hearing Officer, as the case may be,
shall revoke the subpoena if, in his/her
opinion, the evidence whose production
is required does not relate to any matter
under investigation or in question in the
proceedings or the subpoena does not
describe with sufficient particularity the
evidence whose production is required,
or if for any other reason sufficient in
law the subpoena is otherwise invalid.
The Regional Director or the Hearing
Officer, as the case may be, shall make

a simple statement of procedural or
other grounds for his/her ruling. The
petition to revoke, any answer filed
thereto, and any ruling thereon shall not
become part of the record except upon
the request of the party aggrieved by the
ruling. Persons compelled to submit
data or evidence are entitled to retain or,
on payment of lawfully prescribed costs,
to procure copies or transcripts of the

data or evidence submitted by them.
* * * * *

m 6. Amend § 102.67 by revising the first
sentence of paragraph (c) and the first
sentence of paragraph (i)(1) to read as
follows:

§102.67 Proceedings before the regional
director; further hearing; action by the
regional director; appeals from actions of
the regional director; statement in
opposition; requests for extraordinary
relief; Notice of Election; voter list.

* * * * *

(c) Upon the filing of a request
therefor with the Board by any
interested person, the Board may review
any action of a Regional Director
delegated to him/her under Section 3(b)
of the Act except as the Board’s Rules
provide otherwise, but such a review
shall not, unless specifically ordered by

the Board, operate as a stay of any
action by the Regional Director. * * *
@i)(1) * * * All documents filed with
the Board under the provisions of this
Section shall be double spaced, on 8-
by 11-inch paper, and shall be printed
or otherwise legibly duplicated. * * *

* * * * *

m 7. Amend § 102.69 by revising
paragraphs (a) and (d)(1)(ii) to read as
follows:

§102.69 Election procedure; tally of
ballots; objections; certification by the
regional director; hearings; hearing officer
reports on objections and challenges;
exceptions to hearing officer reports;
regional director decisions on objections
and challenges.

(a) Election procedure; tally;
objections. Unless otherwise directed by
the Board, all elections shall be
conducted under the supervision of the
Regional Director in whose Region the
proceeding is pending. All elections
shall be by secret ballot. Whenever two
or more labor organizations are included
as choices in an election, either
participant may, upon its prompt
request to and approval thereof by the
Regional Director, whose decision shall
be final, have its name removed from
the ballot, except that in a proceeding
involving an employer-filed petition or
a petition for decertification the labor
organization certified, currently
recognized, or found to be seeking
recognition may not have its name
removed from the ballot without giving
timely notice in writing to all parties
and the Regional Director, disclaiming
any representation interest among the
employees in the unit. A pre-election
conference may be held at which the
parties may check the list of voters and
attempt to resolve any questions of
eligibility or inclusions in the unit.
When the election is conducted
manually, any party may be represented
by observers of its own selection,
subject to such limitations as the
Regional Director may prescribe. Any
party and Board agents may challenge,
for good cause, the eligibility of any
person to participate in the election.
The ballots of such challenged persons
shall be impounded. Upon the
conclusion of the election the ballots
will be counted and a tally of ballots
prepared and immediately made
available to the parties. Within 7 days
after the tally of ballots has been
prepared, any party may file with the
Regional Director objections to the
conduct of the election or to conduct
affecting the results of the election
which shall contain a short statement of
the reasons therefor and a written offer

of proof in the form described in
§102.66(c) insofar as applicable, except
that the Regional Director may extend
the time for filing the written offer of
proof in support of the election
objections upon request of a party
showing good cause. Such filing(s) must
be timely whether or not the challenged
ballots are sufficient in number to affect
the results of the election. The party
filing the objections shall serve a copy
of the objections, including the short
statement of reasons therefor, but not
the written offer of proof, on each of the
other parties to the case, and include a
certificate of such service with the
objections. A person filing objections by
facsimile pursuant to § 102.114(f) shall
also file an original for the Agency’s
records, but failure to do so shall not
affect the validity of the filing if
otherwise proper. In addition, extra
copies need not be filed if the filing is
by facsimile or electronically pursuant
to §102.114(f) or (i). The Regional
Director will transmit a copy of the
objections to be served on each of the
other parties to the proceeding, but shall

not transmit the offer of proof.
* * * * *

(d)(1)(i) Record in case with hearing.
In a proceeding pursuant to this section
in which a hearing is held, the record
in the case shall consist of the Notice of
Hearing, motions, rulings, orders,
stenographic report of the hearing,
stipulations, exhibits, together with the
objections to the conduct of the election
or to conduct affecting the results of the
election, offers of proof made at the
post-election hearing, any briefs or other
legal memoranda submitted by the
parties, any report on such objections
and/or on challenged ballots,
exceptions, the decision of the Regional
Director, any requests for review, and
the record previously made as defined
in § 102.68. Materials other than those
set out above shall not be a part of the
record.

* * * * *

m 8. Amend § 102.71 by revising the
second sentence of paragraph (c) to read
as follows:

§102.71 Dismissal of petitions; refusal to
proceed with petition; requests for review
by the Board of action of the regional
director.

* * * * *

(c) * * * The request shall contain a
complete statement setting forth facts

and reasons upon which the request is
based.* * *
* * * * *

m 9. Amend § 102.72 by revising the
section heading and paragraphs (a)
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introductory text, (a)(1), and (c) to read
as follows:

§102.72 Filing petition with general
counsel: investigation upon motion of
general counsel; transfer of petition and
proceeding from region to general counsel
or to another region; consolidation of
proceedings in same region; severance;
procedure before general counsel in cases
over which the general counsel has
assumed jurisdiction.

(a) Whenever it appears necessary in
order to effectuate the purposes of the
Act, or to avoid unnecessary costs or
delay, the General Counsel may permit
a petition to be filed with him/her in
Washington, DC, or may, at any time
after a petition has been filed with a
Regional Director pursuant to § 102.60,
order that such petition and any
proceeding that may have been
instituted with respect thereto:

(1) Be transferred to and continued
before him/her, for the purpose of
investigation or consolidation with any
other proceeding which may have been
instituted in a Regional Office or with

him/her; or
* * * * *

(c) The Regional Director may
exercise the powers in paragraphs (a)(2)
and (4) of this section with respect to
proceedings pending in his/her Region.

m 10. Amend § 102.80 by revising
paragraph (b) to read as follows:

§102.80 Dismissal of petition; refusal to
process petition under expedited
procedure.

* * * * *

(b) If it shall appear to the regional
director that an expedited election is not
warranted but that proceedings under
subpart C of this part are warranted, he/
she shall so notify the parties in writing
with a simple statement of the grounds

for his/her decision.
* * * * *

m 11. Amend § 102.81 by revising the
first sentence of paragraph (a) and the
first sentence of paragraph (c) to read as
follows:

§102.81 Review by the general counsel of
refusal to proceed on charge; resumption of
proceedings upon charge held during
pendency of petition; review by general
counsel of refusal to proceed on related
charge.

(a) Where an election has been
directed by the Regional Director or the
Board in accordance with the provisions
of §§102.77 and 102.78, the Regional
Director shall decline to issue a
complaint on the charge, and he/she
shall so advise the parties in writing,
accompanied by a simple statement of

the procedural or other grounds for his/
her action.* * *
* * * * *

(c) If in connection with an 8(b)(7)
proceeding, unfair labor practice
charges under other sections of the Act
have been filed and the Regional
Director upon investigation has
declined to issue a complaint upon such
charges, he/she shall so advise the
parties in writing, accompanied by a
simple statement of the procedural or
other grounds for his/her action.* * *
m 12. Amend § 102.83 by revising the
second sentence to read as follows:

§102.83 Petition for referendum under
Section 9(e)(1) of the Act; who may file;
where to file; withdrawal.

* * * The petition shall be in writing
and signed, and either must be sworn to
before a notary public, Board agent, or
other person duly authorized by law to
administer oaths and take
acknowledgments or must contain a
declaration by the person signing it,
under the penalties of the Criminal
Code, that its contents are true and
correct to the best of his/her knowledge
and belief.* * *

m 13. Amend § 102.118 by revising
paragraphs (a) and (b) to read as follows:

§102.118 Present and former Board
employees prohibited from producing
documents and testifying; production of
witnesses’ statements after direct
testimony.

(a) Prohibition on producing files and
documents. Except as provided in
§102.117 respecting requests cognizable
under the Freedom of Information Act,
no present or former employee or
specially designated agent of the Agency
will produce or present any files,
documents, reports, memoranda, or
records of the Board or of the General
Counsel, whether in response to a
subpoena duces tecum or otherwise,
without the written consent of the Board
or the Chairman of the Board if the
document is in Washington, DC, and in
control of the Board; or of the General
Counsel if the document is in a Regional
Office of the Board or is in Washington,
DC, and in the control of the General
Counsel. A request that such consent be
granted must be in writing and must
identify the documents to be produced,
the nature of the pending proceeding,
and the purpose to be served by the
production of the documents.

(b) Prohibition on testifying. No
present or former employee or specially
designated agent of the Agency will
testify on behalf of any party to any
cause pending in any court or before the
Board, or any other board, commission,
or other administrative agency of the

United States, or of any State, territory,
or the District of Columbia, or any
subdivisions thereof, with respect to any
information, facts, or other matter
coming to that person’s knowledge in
that person’s official capacity or with
respect to the contents of any files,
documents, reports, memoranda, or
records of the Board or of the General
Counsel, whether in answer to a
subpoena or otherwise, without the
written consent of the Board or the
Chairman of the Board if the person is
in Washington, DC, and subject to the
supervision or control of the Board or
was subject to such supervision or
control when formerly employed at the
Agency; or of the General Counsel if the
person is in a Regional Office of the
Agency or is in Washington, DC, and
subject to the supervision or control of
the General Counsel or was subject to
such supervision or control when
formerly employed at the Agency. A
request that such consent be granted
must be in writing and must identify the
person whose testimony is desired, the
nature of the pending proceeding, and
the purpose to be served by the
testimony of the official.

* * * * *

National Labor Relations Board.

Gary Shinners,

Executive Secretary.

[FR Doc. 2017-19781 Filed 9-18-17; 8:45 am]
BILLING CODE 7545-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R01-OAR-2016-0110; FRL-9967—-88—
Region 1]

Air Plan Approval; Maine; Regional
Haze 5-Year Progress Report

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a State
Implementation Plan (SIP) revision
submitted by the State of Maine on
February 23, 2016. Maine’s SIP revision
addresses requirements of the Clean Air
Act (CAA) and EPA’s rules that require
States to submit periodic reports
describing progress toward reasonable
progress goals (RPGs) established for
regional haze and a determination of the
adequacy of the State’s existing regional
haze SIP. Maine’s progress report notes
that Maine has implemented the
measures in the regional haze SIP due
to be in place by the date of the progress
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report and that visibility in federal Class
I areas affected by emissions from Maine
is improving and has already met the
applicable RPGs for 2018. Maine also
determined that the State’s regional
haze SIP is adequate to meet these
reasonable progress goals for the first
implementation period covering
through 2018 and requires no
substantive revision at this time.

DATES: This rule is effective on October
19, 2017.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R01-OAR-
2016-0110. All documents in the docket
are listed on the http://
www.regulations.gov Web site. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available at http://
www.regulations.gov or at the U.S.
Environmental Protection Agency, EPA
New England Regional Office, Office of
Ecosystem Protection, Air Quality
Planning Unit, 5 Post Office Square—
Suite 100, Boston, MA. EPA requests
that if at all possible, you contact the
contact listed in the FOR FURTHER
INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
Anne McWilliams, Air Quality Unit,
U.S. Environmental Protection Agency,
EPA New England Regional Office, 5
Post Office Square—Suite 100, (Mail
Code OEP05-02), Boston, MA 02109—
3912, telephone number (617) 918—
1697, fax number (617) 918—-0697, email
mcwilliams.anne@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” ““us,” or “our” is used, we mean
EPA.

Table of Contents

1. Background

II. Final Action

III. Incorporation by Reference

IV. Statutory and Executive Order Reviews

I. Background

States are required to submit a
progress report in the form of a SIP
revision every five years that evaluates

progress towards the RPGs for each
mandatory Class I Federal area within
the state and in each mandatory Class I
Federal area outside the state which
may be affected by emissions from
within the state. See 40 CFR 51.308(g).
In addition, the provisions under 40
CFR 51.308(h) require States to submit,
at the same time as the 40 CFR 51.308(g)
progress report, a determination of the
adequacy of the state’s existing regional
haze SIP. The first progress report SIP
is due five years after submittal of the
initial regional haze SIP.

On July 20, 2017 (82 FR 33471), EPA
published a notice of proposed
rulemaking (NPR) proposing approval of
Maine’s February 23, 2016 Regional
Haze 5-Year Progress Report SIP
revision on the basis that it satisfies the
requirements of 40 CFR 51.308(g) and
(h).

The specific details of Maine’s
February 23, 2016 SIP revision and the
rationale for EPA’s approval are
discussed in the NPR and will not be
restated here. EPA received one
comment agreeing with EPA’s
assessment of Maine’s February 23,
2016 Regional Haze 5-Year Progress
Report.

II. Final Action

EPA is approving Maine’s February
23, 2016 Regional Haze 5-Year Progress
Report SIP submittal as meeting the
requirements of 40 CFR 51.308(g) and
(h).

IIL. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of New
Hampshire’s regulation described in the
amendments to 40 CFR part 52 set forth
below. The EPA has made, and will
continue to make, these documents
generally available through http://
www.regulations.gov.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.

Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).
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The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 20,
2017. Filing a petition for

reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Regional haze, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

MAINE NON REGULATORY

Dated: September 7, 2017.
Deborah A. Szaro,
Acting Regional Administrator, EPA New
England.

Part 52 of chapter I, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart U—Maine

m 2.In §52.1020, the table in paragraph
(e) is amended by adding the entry
“Regional Haze 5-Year Progress Report”
at the end of the table to read as follows:

§52.1020 Identification of plan.
* * * * *
(e) * x %

Applicable State
Name of non regulatory SIP geographic or submittal :
provision nonattainment date/effective EPA approved date ® Explanations
area date
Regional Haze 5-Year Progress Re- Statewide ............ 2/23/2016 9/19/2017, [insert Federal Reg- Progress report for the first re-

port.

ister citation].

gional haze planning period
ending in 2018.

3In order to determine the EPA effective date for a specific provision listed in this table, consult the Federal Register notice cited in this col-

umn for the particular provision.

[FR Doc. 2017-19817 Filed 9-18—17; 8:45 am]
BILLING CODE 6560-50—-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 223 and 224
[Docket No. 160614520-7805-02]
RIN 0648-XE686

Endangered and Threatened Wildlife
and Plants: Final Rule To List the Maui
Dolphin as Endangered and the South
Island Hector’s Dolphin as Threatened
Under the Endangered Species Act

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: We, NMFS, issue a final rule
to list the Maui dolphin

(Cephalorhynchus hectori maui) as
endangered and the South Island (SI)
Hector’s dolphin (C. hectori hectori) as
threatened under the Endangered
Species Act (ESA). We considered
comments submitted on the proposed
listing rule and have determined that
the Maui dolphin and the SI Hector’s
dolphin warrant listing as endangered
and threatened species, respectively. We
will not designate critical habitat for
either of these dolphin subspecies,
because the geographical areas occupied
by these dolphins are entirely outside
U.S. jurisdiction, and we have not
identified any unoccupied areas within
U.S. jurisdiction that are currently
essential to the conservation of either of
these subspecies.

DATES: This final rule is effective
October 19, 2017.

ADDRESSES: Endangered Species

Division, NMFS Office of Protected
Resources (F/PR3), 1315 East West
Highway, Silver Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT: Lisa
Manning, NMFS, Office of Protected
Resources, lisa.manning@noaa.gov,
(301) 427-8466.

SUPPLEMENTARY INFORMATION:

Background

On July 15, 2013, we received a
petition from WildEarth Guardians to
list 81 marine species or populations as
endangered or threatened species under
the ESA. We determined that the
petition had sufficient merit for further
consideration, and status reviews were
initiated for 27 of the 81 species or
populations, including the Hector’s
dolphin (Cephalorhynchus hectori; 78
FR 63941, October 25, 2013; 78 FR
66675, November 6, 2013; 78 FR 69376,
November 19, 2013; 79 FR 9880,
February 21, 2014; and 79 FR 10104,
February 24, 2014). On September 19,
2016, we published a proposed rule to
list the Maui dolphin (Cephalorhynchus
hectori maui) as endangered and the SI
Hector’s dolphin (C. hectori hectori) as
threatened (81 FR 64110). We requested
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public comments on the information in
the proposed rule and the associated
status review during a 60-day public
comment period, which closed on
November 18, 2016. This final rule
provides a discussion of the public
comments received in response to the
proposed rule and our final
determinations on the petition to list the
Maui dolphin and the SI Hector’s
dolphin under the ESA. The findings
and relevant Federal Register notices
for the other species and populations
addressed in the petition can be found
on our Web site at www.nmfs.noaa.gov/
pr/species/petition81.htm.

Listing Determinations Under the ESA

We are responsible for determining
whether species meet the definition of
threatened or endangered under the
ESA (16 U.S.C. 1531 et seq.). To make
this determination, we first consider
whether a group of organisms
constitutes a “species” under the ESA,
then whether the status of the species
qualifies it for listing as either
threatened or endangered. Section 3 of
the ESA defines a ““species” to include
any subspecies of fish or wildlife or
plants, and any distinct population
segment of any species of vertebrate fish
or wildlife which interbreeds when
mature. The Maui dolphin, C. hectori
maui, and the SI Hector’s dolphin, C.
hectori hectori, are formally recognized
subspecies (Baker et al., 2002, Pichler
2002) and thus meet the ESA definition
of a “species.”

Section 3 of the ESA defines an
endangered species as “‘any species
which is in danger of extinction
throughout all or a significant portion of
its range” and a threatened species as
one “which is likely to become an
endangered species within the
foreseeable future throughout all or a
significant portion of its range.” We
interpret an “‘endangered species” to be
one that is presently in danger of
extinction. A “threatened species,” on
the other hand, is not presently in
danger of extinction, but is likely to
become so in the foreseeable future (that
is, at a later time). In other words, the
primary statutory difference between a
threatened species and endangered
species is the timing of when a species
may be in danger of extinction, either
presently (endangered) or in the
foreseeable future (threatened).

When we consider whether a species
might qualify as threatened under the
ESA, we must consider the meaning of
the term ‘“‘foreseeable future.” It is
appropriate to interpret ‘‘foreseeable
future” as the horizon over which
predictions about the conservation
status of the species can be reasonably

relied upon. The foreseeable future
considers the life history of the species,
habitat characteristics, availability of
data, particular threats, ability to predict
threats, and the reliability to forecast the
effects of these threats and future events
on the status of the species under
consideration. Because a species may be
susceptible to a variety of threats for
which different data are available
regarding the species’ response to that
threat, or which operate across different
time scales, the foreseeable future is not
necessarily reducible to a particular
number of years.

Section 4(a)(1) of the ESA requires us
to determine whether any species is
endangered or threatened due to any
one or a combination of the following
five threat factors: The present or
threatened destruction, modification, or
curtailment of its habitat or range;
overutilization for commercial,
recreational, scientific, or educational
purposes; disease or predation; the
inadequacy of existing regulatory
mechanisms; or other natural or
manmade factors affecting its continued
existence. We are also required to make
listing determinations based solely on
the best scientific and commercial data
available, after conducting a review of
the species’ status and after taking into
account efforts being made by any state
or foreign nation to protect the species.

In assessing the extinction risk of
these two subspecies, we considered
demographic risk factors, such as those
developed by McElhany et al. (2000), to
organize and evaluate the forms of risks.
The approach of considering
demographic risk factors to help frame
the consideration of extinction risk has
been used in many of our previous
status reviews (see http://www.nmfs.
noaa.gov/pr/species for links to these
reviews). In this approach, the collective
condition of individual populations is
considered at the species level (or in
this case, the subspecies level)
according to four demographic viability
factors: abundance and trends,
population growth rate or productivity,
spatial structure and connectivity, and
genetic diversity. These viability factors
reflect concepts that are well-founded in
conservation biology and that
individually and collectively provide
strong indicators of extinction risk.

Scientific conclusions about the
overall risk of extinction faced by the
Maui dolphin and the SI Hector’s
dolphin under present conditions and
in the foreseeable future are based on
our evaluation of the subspecies’
demographic risks and section 4(a)(1)
threat factors. Our assessment of overall
extinction risk considered the
likelihood and contribution of each

particular factor, synergies among
contributing factors, and the cumulative
impact of all demographic risks and
threats on each subspecies.

Section 4(b)(1)(A) of the ESA requires
the Secretary, when making a listing
determination for a species, to take into
consideration those efforts, if any, being
made by any State or foreign nation, or
any political subdivision of a State or
foreign nation, to protect the species.
Therefore, prior to making a listing
determination, we also assess such
protective efforts to determine if they
are adequate to mitigate the existing
threats.

Summary of Comments

In response to our request for
comments on the proposed rule, we
received 75 comments. The comments
were submitted by multiple
organizations and individual members
of the public from a minimum of seven
countries (Australia, Bahamas, Canada,
England, Ireland, New Zealand, and the
United States). All of the comments
were supportive of the proposed
endangered listing for the Maui dolphin.
Several commenters suggested listing
the SI Hector’s dolphin as endangered,
and one comment was opposed to the
proposed threatened listing for the SI
Hector’s dolphin. Summaries of
comments received regarding the
proposed rule and our responses are
provided below.

Comment 1: A large majority of the
comments were general statements
expressing support for listing Maui
dolphins as endangered and SI Hector’s
dolphins as threatened under the ESA.
Most of these comments were not
accompanied by information or
references. Some of the comments were
accompanied by information that is
consistent with, or cited directly from,
our proposed rule or draft status review
report. Several of the comments
included pointed statements regarding
the inadequacy of current management
efforts to reduce bycatch of Hector’s
dolphins. Several other comments were
associated with a “Let’s Face It”
campaign to protect Maui dolphins, and
in one case, a commenter provided a
link to an online, visual petition from
“Let’s Face it” consisting of photos of
the over 9,400 people who participated
in the campaign. The Marine Mammal
Commission in particular concurred
with our proposed endangered listing of
Maui dolphins, and recommended we
proceed with a final rule listing them as
such under the ESA.

Response: We acknowledge all of
these comments and the considerable
public interest expressed in support of
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the conservation of the SI Hector’s and
Maui dolphins.

Comment 2: Two scientists from the
University of Otago, New Zealand,
submitted an unpublished report
(referred to here as Slooten and Dawson
2016) presenting population viability
analyses (PVAs), estimates of Potential
Biological Removal (PBR), and projected
population trends for Maui and SI
Hector’s dolphins. The report updates
previously published analyses (e.g.,
Slooten 2007a; Slooten and Dawson
2010) by incorporating the recent
abundance estimates reported by Baker
et al. (2016) for Maui dolphins and by
Mackenzie and Clement (2014, 2016) for
SI Hector’s dolphins. These updated
analyses were conducted to explore how
the new abundance estimates affect
previous conclusions about risk and
population viability. The report also
reviews the available data on fishery-
observer coverage and available bycatch
data by location, year, and gear type
(gillnet, trawl, or craypot). The report
discusses several limitations of the
available bycatch data and asserts the
data provide an under-estimate of the
actual level of bycatch mortality.

The commenters’ updated PBR (using
a recovery factor of 0.1) for Maui
dolphins ranges from 0.05 to 0.12,
depending on the assumed per capita
growth rate (Rmax). Their estimated rate
of population decline is 2 percent per
year, with a 95 percent confidence
interval (CI) that ranges from a 1.6
percent decline to a 4.8 percent increase
per year, which the commenters note
indicates a high level of uncertainty
regarding the population trend. The
commenters present a Bayesian linear
regression analysis that indicates there
is a 68 percent probability that the Maui
dolphin population is continuing to
decline, and their power analysis
indicates that the ability (statistical
power) to detect population trends in
continued population surveys for Maui
dolphins is very low.

The updated PBR estimate provided
by the commenters for the SI Hector’s
dolphin ranges from 3 to 24 dolphins
per year, depending on the value of
Rmax and the offshore range of the
dolphins applied. Results of the
updated PVA suggest that the
abundance of SI Hector’s dolphins has
declined by 70 percent over the last
three generations (39 years), and that the
subspecies will continue to decline to
8,283 dolphins (95 percent CI: 4,925—
13,931) by the year 2050. The
commenters conclude that the new,
higher abundance estimate for the SI
Hector’s dolphins is more than offset by
the increased degree of overlap between
fishing activities and the more extensive

offshore distribution of dolphins on the
east coast of the South Island.

Response: We thoroughly reviewed
and considered the analyses and
information presented in this report.

In response to the information
provided in this comment, we updated
our status review report (Manning and
Grantz 2017) to include the recent
abundance estimate for Maui dolphins
from Baker et al. (2016), who reported
an abundance estimate of 63 dolphins 1
year of age and older (95 percent CI: 57—
75). This new abundance estimate is
based on a long-term genetic mark-
recapture study and is within the 95
percent CI of the previous estimate